
FOIA 2014-009508 Interim 2 

Please join us for a Reception to Honor 

Your contribution to the 

Clean Water Act Cooling Water Intake Structures Final Rule 

and 

Completion of the Endangered Species Act Consultation 

Tuesday June 24, 2014 

3:00 - 5:30 PM 

The Rachel Carson Room 

U.S. Environmental Protection Agency 

William Jefferson Clinton Building South, third floor 

Light food and beverages will be served 

Please RSVP by Thursday June 19 to: 

zipfJynn@epa.Qov 

The EPA Clinton Building South is on 12th Street between Constitution Avenue and Pennsylvania 
Avenue, NW, Washington, DC. The main entrance is located at the top of the Metro Federal Triangle 
Station escalators; at the top of the escalators turn left and enter the main entrance. Your name will be on a 
list at the guard's desk and you may have them call for an escort (202-564-5696 or 202-329-8053 ). 
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To: Garbow, Avi[Garbow.Avi@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Mallory, 
Brenda[Mallory.Brenda@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa.gov]; Southerland, Elizabeth[Southerland .Eiizabeth@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Levine, 
MaryEIIen[levine. maryellen@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Neugeboren, 
Steven [Neugeboren. Steven@epa .gov] 
From: Garbow, A vi 
Sent: Tue 2/25/2014 4:13:22 PM 
Subject: FW: Discussion re: 316(b)/ESA 

-----Original Appointment----
From: Garbow, Avi 
Sent: Tuesday, February 25, 2014 9:55AM 
To: Garbow, Avi; Mallory, Brenda; Kopocis, Ken; Feldt, Lisa; Southerland, Elizabeth; Wood, Robert; Witt, 
Richard; Levine, MaryEllen; Wade, Alexis; Neugeboren, Steven 
Subject: Discussion re: 316(b)/ESA 
When: Tuesday, February 25, 2014 12:45 PM-1:30 PM (GMT-05:00) Eastern Time (US & Canada). 
Where: 4000 
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To: r~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.·E~-~].~"fs~tf.~.~~r~.~~~--~--~--~--~--~--~--~--~-·~.:.·~.-~.-~.-~.-~.-~e pa. go v]; Stoner, 
Nancy[Stoner.Nancy@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; 
Beauvais, Joei[Beauvais.Joel@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Vaught, 
Laura[Vaught.Laura@epa.gov] 
Cc: Herckis, Arian[Herckis.Arian@epa.gov]; Kukla, Alison[Kukla.Aiison@epa.gov]; Penman, 
Crystai[Penman.Crystal@epa.gov]; Veney, Carla[Veney.Carla@epa.gov]; Richardson, 
Elena[Richardson.Eiena@epa.gov]; Poole, Jacqueline[Poole.Jacqueline@epa.gov]; Kime, 
Robin[Kime.Robin@epa.gov] 
From: L:~:~:~:~:~:~~~~~~s!~~i?L~~~:~:~:~:~:~i 
Sent: Tue 1/14/2014 1 :41 :27 PM 
Subject: FW: General Discussion 

-----Original Appointment----
From ::-·-·-·A"cimTil.i5ii-ator.8s-·-·-·i 

'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
Sent: Friday, January 10, 2014 9:54AM 

To:["_~}~~~(~-I~.!·.~~~-~~--~--~~-.] Kopocis, Ken; Feldt, Lisa; Beauvais, Joel; Garbow, Avi; Vaught, Laura 
Cc: Herckis, Arian; Kukla, Alison; Penman, Crystal; Veney, Carla; Richardson, Elena; Poole, Jacqueline; 
Kime, Robin 
Subject: General Discussion 
When: Tuesday, January 14, 2014 9:00AM-9:30AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Administrator's Office 

Subj: 316b EEl Options 

Ct: Teri Porterfield 

Staff: 

Ken Kopocis (OW) 
Lisa Feldt (AO) 
Joel Beauvais (OP) 
Avi Garbow {OGC) 
Laura Vaught {OCIR) 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Stoner, Nancy[Stoner.Nancy@epa.gov] 
Kopocis, Ken 
Thur 12/19/2013 1 :39:53 PM 
316(b) Principals Meeting 
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To: Stoner, Naney[Stoner.Naney@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Witt, Riehard[Witt.Riehard@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Zobrist, Mareus[Zobrist.Mareus@epa.gov]; Saxena, 
Juhi[Saxena.Juhi@epa.gov]; Piziali, Jamie[Piziali.Jamie@epa.gov]; Kopoeis, 
Ken[Kopoeis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Ce: Sawyers, Andrew[Sawyers.Andrew@epa.gov]; Nagle, Deborah[Nagle.Deborah@epa.gov]; 
Neugeboren, Steven[Neugeboren .Steven@epa.gov] 
Bee: DCRoomEast2369B/DC-ICC-OW-IO[DCRoomEast2369B@epa.gov] 
From: Penman, Crystal 
Sent: Fri 8/16/2013 7:39:35 PM 
_.§_!J9l~g; ______ ~QQ9JlQ.~f~.9. . .§P.~~i.~.?_.AGt,Constultation for 316(b) Cooling Water Intake Rule Call in 1-866-
i Non-Responsive ! 
'untrHecr-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 
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1 

Provide 
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5. 

form Set1terr1ber 3, 
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To: Stoner, Naney[Stoner.Naney@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Witt, Riehard[Witt.Riehard@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Zobrist, Mareus[Zobrist.Mareus@epa.gov]; Saxena, 
Juhi[Saxena.Juhi@epa.gov]; Piziali, Jamie[Piziali.Jamie@epa.gov]; Kopoeis, 
Ken[Kopoeis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Ce: Sawyers, Andrew[Sawyers.Andrew@epa.gov]; Nagle, Deborah[Nagle.Deborah@epa.gov]; 
Neugeboren, Steven[Neugeboren .Steven@epa.gov] 
Bee: DCRoomEast2369B/DC-ICC-OW-IO[DCRoomEast2369B@epa.gov] 
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To: [.~-~-~-~-~-~-~-~-~-~-~-~-~~~-~!.~J.~t~~f~.~-~~~~-~-~-~-~-~-~-~-~-~-~-~-~-~.@epa .gov]; Stoner, 
Nancy[Stoner. Nancy@epa .gov]; Deputy Administrator[62Perciasepe. Bob 73@epa.gov]; Anderson, 
Denise[anderson.denise@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow .Avi@epa.gov] 
From: L~~~~~~~~~if.!'ii~~~t!.i!~~~~~~~~~~~~~J 
Sent: Tue 10/1/2013 6:29:28 PM 
Subject: Fw: Moved this Discussion to 4:30 instead of 4:45 at the request of the Administrator. .. 

I am assuming--
1. This is 316(b) and 
2. I am not coming back to town for it. 
Ken 

-----Orig ina I Appointment-----
From: Porterfield, Teri On Behalf Of L.~.~-~-~-~~~-~lii)~.~~fof.~B..(.~.~-~-~-~-1 
Sent: Tuesday, October 01,2013 2:29PM 
To: Deputy Administrator; Feldt, Lisa; Stoner, Nancy; Kopocis, Ken; Garbow, Avi 
Cc: Anderson, Denise 
Subject: General Discussion 
When: Tuesday, October 01, 2013 4:30PM-5:00PM (GMT-05:00) Eastern Time (US & Canada). 
Where: Administrator's Office 

Staff Contact: Lisa Feldt 

From:! Administrator 86 i 
sent: tu·esCfiiy~·-oaob"er·of,-·::roi'3 2:29:27 PM 
To: L~~~if.!'ii~~~t!.i!~~~~~~~J Gina; Deputy Administrator; Anderson, Denise; Feldt, Lisa; Kopocis, Ken; Garbow, 
Avi; Stoner, Nancy 
Subject: Moved this Discussion to 4:30 instead of 4:45 at the request of the Administrator. .. 
When: Tuesday, October 01, 2013 4:30PM-5:00PM. 
Where: Administrator's Office 

-----Orig ina I Appointment----- ,·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 
From: Porterfield, Teri On Behalf Of! Administrator 86 ! 
Sent: Tuesday, October 01, 2013 2:29·-pM-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

To: Deputy Administrator; Feldt, Lisa; Stoner, Nancy; Kopocis, Ken; Garbow, Avi 
Cc: Anderson, Denise 
Subject: General Discussion 
When: Tuesday, October 01, 2013 4:30PM-5:00PM (GMT-05:00) Eastern Time (US & Canada). 
Where: Administrator's Office 

Staff Contact: Lisa Feldt 
y 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov] 
Cc: Wade, Alexis[Wade.Aiexis@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Frace, Sheila[Frace.Sheila@epa.gov]; Born, 
Tom[Born.Tom@epa.gov]; Sawyers, Andrew[Sawyers.Andrew@epa.gov]; Saxena, 
Juhi[Saxena.Juhi@epa.gov]; Piziali, Jamie[Piziali.Jamie@epa.gov]; Gilinsky, 
Ellen[Gilinsky.EIIen@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Lape, Jeff[lape.jeff@epa.gov]; 
Flannery, Erin[Fiannery.Erin@epa.gov] 
From: Penman, Crystal 
Sent: Thur 9/12/2013 12:50:45 PM 
Subject: 316(b) Meeting 
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To: Deputy Administrator[62Perciasepe.Bob73@epa.gov]; Goo, Michaei[Goo.Michael@epa.gov]; 
Poole, Jacqueline[Poole.Jacqueline@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; KeyesFieming, 
Gwen[KeyesFieming. Gwendolyn@epa.gov]; Dickerson, Aaron[Dickerson .Aaron@epa .gov]; Garbow, 
Avi[Garbow .Avi@epa.gov]; Veney, Carla[Veney. Carla@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Nagle, 
Deborah[Nagle.Deborah@epa.gov]; Sayer, Andrew[Sayer.Andrew@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov]; Gilinsky, 
Ellen[Gilinsky.EIIen@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov]; Saxena, 
Juhi[Saxena.Juhi@epa.gov]; Piziali, Jamie[Piziali.Jamie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; 
Hewitt, Julie[Hewitt.Julie@epa.gov]; Balserak, Paui[Balserak.Paul@epa.gov]; Behl, 
Betsy[Beh I. Betsy@epa .gov] 
Cc: Stoner, Nancy[Stoner.Nancy@epa.gov]; Spraul, Greg[Spraui.Greg@epa.gov]; Kelley, 
Kathryn[Kelley.Kathryn@epa.gov]; Sykes, Connie[Sykes.Connie@epa.gov]; Sawyers, 
Andrew[Sawyers.Andrew@epa.gov] 
From: Deputy Administrator 
Sent: Thur 9/5/2013 1 :48:40 PM 
Subject: ESA consultation issues for 316(b) cooling water intake rule 

Ct: Crystal Penman 202-564-3318 

Staff: 

Michael Goo 

Lisa Feldt 

Gwen Keyes Fleming 

Avi Garbow 
Elizabeth Southerland 

Robert Wood 

Deborah Nagle 

Andrew Sawyers 

Ken Kopocis 

Ellen Gilinsky 
Steven Neugeboren 

MaryEllen Levine 

Richard Witt 

Alexis Wade 

Marcus Zobrist 

Juhi Saxena 
Jamie Piziali 

Tom Born 

Julie Hewitt 

Paul Balserak 

Betsy Behl 

Purpose: Check-in on changes made to the 316(b) rule based on Endangered Species Act consultation, 

expected results of the Biological Opinion, and legal defense. 
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To: Stoner, Naney[Stoner.Naney@epa.gov] 
Bee: DCRoomEast2369B/DC-ICC-OW-IO[DCRoomEast2369B@epa.gov] 
From: Penman, Crystal 
Sent: Mon 8/12/2013 6:54:19 PM 

__ §.!JP.i~g~·-·-·-!;DQ~.IJQ..~[~Q_$.P..~~l~§._6!1t Consultation for 316(b) Cooling Water Intake Rule (w/NOAA) 1-866-

i_·-·-·-·-·---~-<?.~.~-~~~-1?.~.~~-i~-~---·-·-·-·-·-j 
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APPENDIX 8: Office of Water Meeting Request Form 

Date Received in OW:--------

FOR: Nancy Stoner_X_ Michael Shapiro_ Ken Kopocis _x_ Ellen Gilinsky _X 

Subject: Endangered Species Act Consultation for 316(b) Cooling Water Intake Rul1~ 

Meeting Requested By: Tom Born Date: July 11, 2013 

Office Director Approval: Date:-----

Date staff will be ready for this meeting: July 18, 2013 

Latest date meeting can happen: July 18,2013 

Time needed for meeting: 20 Min 4SMin 1 Hr Other: 30 minutes 

Purpose of the meeting: 
AA decision expected? Provide AA with Information? 

Yes No Yes No 

What specifically is to be decided or presented? Why is a meeting needed? 
FWS/NOAA Senior Managers' Meeting: Elevation of316(b) ESA Consultation Issues 

Who will attend the meeting? (Give Full Names as listed in Notes and Identify Office.l 
Mandatory Attendees: 

NOAA: Lois Schiffer Clois.schlffer@noaa.gov) General Counsel (lOl/482-4080), pamela.lawrence@no:ta.gov, 
ron.dean@noaa.gov, Jennifer.Scbultz@noaa.gov, mlke.tust@noaa.gov, Kristine.Petersen@noaa.gov, 
Helen.Golde@noaa.gov, Donna. Wieting@noaa.gov 

FWS: Gary Frazer (Gary Frazer@fws.gov) AssiL Director Endangered Species (1021108-4646}, Paul Souza 
(Paul Souza@fws.ggv), patrice ashfield@fws.gov, rick sayers@fws.gov, drew crane@fws.gov, 

DOl: Michaei_Bean@los.doi.gov 

EPA: Elizabeth Southerland, Robert Wood, Julie Hewitt, Alexis Wade, Tom Born, Steve Neugeboren, 
MaryEllen Levine, Deborah Nagle, Marcus Zobrist, Richard Witt, Jamie Piziali, Dawn Messler, Juhl Saxena, 
Andrew Sawyers, Brenda Mallory, Lynn Zipf, Jeff Lape, Jennifer Chan, Paul Balserak 

Optional Attendees: 

Person Providing Agenda for the Meeting (mandatory): 
Name: Tom Born Phone: 202-566-1001 

Person Providing Briefing Material (if any) for the Meeting: None 
Name: Phone: ____________________ ___ 
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To: Acting Administrator[62Perciasepe.Bob73@epa.gov]; Mccarthy, 
Gina[McCarthy.Gina@epa.gov]; Goo, Michaei[Goo.Michael@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov]; Stoner, 
Nancy[Stoner.Nancy@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Huang, 
Cindy[Huang.Cindy@epa.gov]; Poole, Jacqueline[Poole.Jacqueline@epa.gov]; Emerson, 
Michaei[Emerson.Michael@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov] 
From: Acting Administrator 
Sent: Mon 6/17/2013 1 :23:46 PM 
Subject: 316b Discussion 

316b Coordination 
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To: Acting Administrator[62Perciasepe.Bob73@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; 
Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Goo, 
Michaei[Goo.Michael@epa.gov]; Barron, Alex[Barron.Aiex@epa.gov]; Garbow, 
Avi[Garbow .Avi@epa.gov]; Sussman, Bob[Sussman. Bob@epa.gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Mallory, Brenda[Mallory.Brenda@epa.gov]; Veney, 
Carla[Veney. Carla@epa.gov]; Keyes Fleming, Gwen[KeyesFieming. Gwendolyn@epa.gov]; Means
Thomas, Janet[Means-Thomas.Janet@epa.gov] 
Cc: Kime, Robin[Kime.Robin@epa.gov]; Maddox, Donald[Maddox.Donald@epa.gov]; Jones, Gaii-
R[Jones.Gaii-R@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov] 
From: Acting Administrator 
Sent: Thur 6/6/2013 4:55:14 PM 
Subject: 316-B Discussion 

Set: Arian Herckis 
Ct: Don Maddox, OA- 202- 564-7207 

Staff: 
Nancy Stoner, Ellen Gilinsky, Ken Kopocis (OW) 
Michael Goo, Alex Barron (OP) 
Avi Garbow (OGC) 
Gwen Keyes-Fleming, Bob Sussman (OA) 

conference Line #:i"-illoli-~R"es.pon-sive-·: 
~--·-·-·-·-·-·-·-·-·-h ..................................... 1._"_"_"_"_"_"_"_"_"_"_, 

Access#: L__~~~-~~=~~-~~~~~:.J 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Witt, 
Richard[Witt. Richard@epa .gov]; Neugeboren, Steven[Neugeboren .Steven@epa.gov]; Barron, 
Alex[Barron.Aiex@epa.gov]; Sussman, Bob[Sussman.Bob@epa.gov]; Balserak, 
Paui[Balserak.Paul@epa.gov]; Goo, Michaei[Goo.Michael@epa.gov] 
Cc: Lousberg, Macara[Lousberg.Macara@epa.gov] 
From: Penman, Crystal 
Sent: Wed 5/29/2013 6:35:02 PM 
Subject: Next steps on 316b and ESA 

Stoner, Nancy; 
Gilinsky, Ellen; 
Southerland, Elizabeth; 
Wood, Robert; 
Hewitt, Julie; 
Born, Tom; 
Levine, MaryEllen; 
Wade, Alexis; 
Witt, Richard; 
Neugeboren, Steven 
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To: Acting Administrator[62Perciasepe.Bob73@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; 
Kime, Robin[]; Stoner, Nancy[]; Kopocis, Ken[]; Sussman, Bob[]; Goo, Michael[]; Barron, Alex[]; Garbow, 
Avi[]; Gilinsky, Ellen[]; Vaught, Laura[] 
Cc: Porterfield, Teri[]; Penman, Crystal[] 
From: Acting Administrator 
Sent: Tue 5/21/2013 3:00:04 PM 
Subject: FW: Update: 316-B Discussion 

-----Original Appointment-----
From: Porterfield, Teri On Behalf Of Acting Administrator 
Sent: Tuesday, May 21, 2013 10:27 AM 
To: Acting Administrator; Kime, Robin; Stoner, Nancy; Kopocis, Ken; Sussman, Bob; Goo, Michael; 
Barron, Alex; Garbow, Avi; Gilinsky, Ellen; Vaught, Laura 
Cc: Porterfield, Teri; Penman, Crystal 
Subject: Update: 316-B Discussion 
When: Tuesday, May 21, 2013 11:00 AM-11:30 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: 3412 ARN 

Ct: Robin Kime, 202-564-6587 

Staff: 
Nancy Stoner, Ken Kopocis (OW) 
Bob Sussman, Michael Goo, Alex Barron (OP) 

Avi Garbo {OGC) 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov]; 
Piziali, Jamie[Piziali.Jamie@epa.gov]; Saxena, Juhi[Saxena.Juhi@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Srinivasan, Gautam[Srinivasan. Gautam@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov] 
From: Penman, Crystal 
Sent: Tue 5/14/2013 6:38:20 PM 
Subject: 316(b)/ESA 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Southerland, 
Elizabeth[Southerland. Elizabeth@epa.gov]; Wood, Robert[Wood .Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Born, Tom[Born.Tom@epa.gov]; 
Neugeboren, Steven[Neugeboren .Steven@epa.gov]; Levine, MaryEIIen[levine. maryellen@epa.gov]; 
Nagle, Deborah[Nagle.Deborah@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov]; Witt, 
Richard[Witt.Richard@epa.gov]; Piziali, Jamie[Piziali.Jamie@epa.gov]; Messier, 
Dawn[Messier.Dawn@epa.gov]; Saxena, Juhi[Saxena.Juhi@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov]; 
Srinivasan, Gautam[Srinivasan.Gautam@epa.gov]; Behl, Betsy[Behi.Betsy@epa.gov] 
From: Penman, Crystal 
Sent: Thur 5/9/2013 1 :34:03 PM 
Subject: Pre-Meeting for Endangered Species Act Consultation for 316 (b)_ Cooling Water Intake Call 
in [·-·-·-·-·-·-·-·-·-·-·No-rl"~·Respo"ii-!i"ive·-·-·-·-·-·-·-·-·-·-1 CONTINUATION FROM 11 :30AM IF NEEDED 

L-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; 'dean.ellis@dynegy.com'[dean.ellis@dynegy.com]; 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Clark, Donetta[Ciark.Donetta@epa.gov]; Cash, Debbie[Cash.Debbie@epa.gov] 
From: Penman, Crystal 
Sent: Mon 4/29/2013 4:50:14 PM 
Subject: Dynegy visit to EPA (Ken to Cover) 

Hi Crystal- Following up on our voicemails/messages from a few days ago. The CEO of our company, 
Dynegy, and I will be in D.C. on Monday May 13 and would like to visit the Office of Water to introduce 
ourselves. As a way of background, Dynegy is a power generator with approximately 10,000 MW of 
generating plants. We're currently most focused on Once Through Cooling (316b) and Effluent Limit 
Guidelines (ELGs). 

We'll be meeting with the Office of Solid Waste in Arlington between noon-1 PM, and the Office of Air at 
1200 Pennsylvania between 2-2:45 PM. Would we be able to meet between say 3-4 PM? 

Thanks, in advance. 

Sincerely, 
Dean 
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To: Sussman, Bob[Sussman.Bob@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Goo, Michaei[Goo.Michael@epa.gov]; 
Barron, Alex[Barron.Aiex@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; Kopocis, 
Ken[Kopocis. Ken@e pa. gov] 
Cc: Penman, Crystai[Penman.Crystal@epa.gov]; Maddox, Donald[Maddox.Donald@epa.gov]; 
Patrick, Monique[Patrick.Monique@epa.gov]; Poole, Jacqueline[Poole.Jacqueline@epa.gov]; Kime, 
Robin[Kime.Robin@epa.gov]; Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Skane, 
Elizabeth[Skane.Eiizabeth@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov]; Balserak, 
Paui[Balserak.Paul@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Witt, 
Richard[Witt.Richard@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov] 
From: Sussman, Bob 
Sent: Wed 4/24/2013 6:47:21 PM 
Subject: 316b Meeting at OMB 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; 
Neugeboren, Steven[Neugeboren .Steven@epa.gov]; Levine, MaryEIIen[levine. maryellen@epa.gov]; 
Wade, Alexis[Wade.Aiexis@epa.gov]; Nagle, Deborah[Nagle.Deborah@epa.gov]; Zobrist, 
Marcus[Zobrist.Marcus@epa.gov]; Goo, Michaei[Goo.Michael@epa.gov]; Sussman, 
Bob[Sussman. Bob@epa.gov] 
Cc: Maddox, Donald[Maddox.Donald@epa.gov]; Poole, Jacqueline[Poole.Jacqueline@epa.gov]; 
Witt, Richard[Witt.Richard@epa.gov]; Saxena, Juhi[Saxena.Juhi@epa.gov]; Piziali, 
Jamie[Piziali.Jamie@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov] 
From: Penman, Crystal 
Sent: Wed 4/24/2013 4:58:02 PM 

Subject: ESA & 3168, Call in number r~:~:~:~:~:~:~:~:~:~:~:~?.~6:~:~:~~:p~~~~IY~~:~:~:~:~:~:~:~:~:~:~J 
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Riverkeeper, Inc. · Natural Resources Defense Council · Sierra Club 
Waterkeeper Alliance · Earthjustice · Environment America 

Clean Air Task Force· Surfrider Foundation 
Super Law Group · National Environmental Law Center 

March 13, 2014 

The Honorable Regina A McCarthy, Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

The Honorable Sally Jewell, Secretary 
U.S. Department ofthe Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

The Honorable Penny Pritzker, Secretary 
U.S. Department of Commerce 
1401 Constitution Avenue, N.W. 
Washington, D.C. 20230 

Re: CWA § 316(b) -Cooling Water Intake Structure Rule 

Dear Administrator McCarthy, Secretary Jewell and Secretary Pritzker: 

As attorneys representing some ofthe largest national and regional environmental 
organizations in the United States, with millions ofmembers keenly interested in 
protection of our nation's air, water and other natural resources, we write with respect to 
the Clean Water Act§ 316(b) cooling water rule for existing facilities, which the 
Environmental Protection Agency (EPA) has committed to issue by April 17, 2014. 

In particular, we wish to respond to certain requests, recommendations and legal 
assertions made in letters from the Edison Electric Institute and the heads of several utility 
and energy companies (collectively, "EEl") in September and December 2013, the Utility 
Water Act Group (UWAG) in October 2013, and Senator David Vitter and other Senators in 
July 2013 and February 2014. 

As explained below, what EEl, UWAG and the Senators ask of EPA, the National 
Marine Fisheries Service (NMFS) and the U.S. Fish and Wildlife Service (USFWS) 
(collectively, the "Services") would plainly violate the Clean Water Act (CWA) and the 
Endangered Species Act (ESA). 
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I. 

Endangered Species Act Consultation and 
ESA-Related Requirements in 316(b) Rule 

Cooling water intakes cause widespread and substantial harm to federally-listed 
threatened and endangered (T&E) species. In initiating formal consultation under the ESA, 
EPA acknowledged that "after promulgation and implementation of the 316(b) rule, the 
rule may allow as many as 215 T&E species and 30 habitats ofT&E species to continue to 
be affected." 1 We wish to make six points in this regard: 

First, in light of the acknowledged effects on T &E species, if EPA were to issue 
the final rule in the absence of a final Biological Opinion from each Service, the 
agency would be in clear violation of ESA § 7(a)(2) and 50 C.F.R. § 402.14. 
Contrary to EEl and UWAG's assertions, the law is crystal clear that all future fish 
kills and thermal discharges at regulated facilities are legally attributable to 
EPA's upcoming rule. There is no such thing as "baseline impingement and 
entrainment" or "baseline thermal discharges"; to the contrary, the ESA baseline 
assumes that the plants and their intake structures have been built, but are 
not operating .2 Consequently, there is no legal or factual basis on which the 
Services could "vacate the consultation" as requested by Senator Vitter, et a!., or 
conclude the consultation with a "not likely to adversely affect" concurrence, as 
requested by EEl and UWAG. 

Second, EPA should make clear in the 316(b) rule that nothing in the Section 7 
consultation process can eliminate the duties of state agencies, federal agencies 
and plant operators to comply with the ESA Section 9 prohibition against taking 
listed species or modifying their critical habitat. EPA recognizes that "any take 
of listed species without an incidental take statement or ESA Section 10 take 
permit is in violation of ESA regulations." 3 As previously explained, the record 
provided by EPA to the Services precludes issuance of an Incidental Take 
Statement (ITS) that would insulate future take or habitat modification from ESA 
protections. 4 

1 Letter from Robert K. Wood, Director, Engineering and Analysis Division, EPA Office ofWater, to Donna 
Wieting, Director, Officer of Protection Resources, NMFS, and Gary Frazer, Assistant Director, Endangered 
Species, USFWS, June 18, 2013, at 2. 

2 See Comments ofRiverkeeper, eta/. regarding ESA Biological Evaluation for CWA Section 316(b) 
Rulemaking, October 31, 2013, ("RK Comments") at 9-17 (citing Nat'/ Wildlife Fed'n v. Nat'/ Marine Fisheries 
Serv., 524 F.3d 917, 929 (9th Cir. 2008) and other authority). 

3 ESA Biological Evaluation for CWA Section 316(b) Rulemaking, June 18, 2013, ("BE") at 65. 

4 RK Comments at 44-45. 
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Third, the record is also insufficient to support a "no jeopardy" finding, 
particularly in light of harm to a number of salmonid and sturgeon Distinct 
Population Segments and various species of freshwater mussel. s Closed -cycle 
cooling (CCC) technology must be the focus of any Reasonable and Prudent 
Alternative (RPA) analysis or Reasonable and Prudent Measures (RPM) analysis 
because it reduces fish kills and thermal discharges by approximately 98 percent 
and no other technology comes anywhere close. 6 

Fourth, if the 316(b) rule directs permit writers to make any Best Technology 
Available (BTA) determinations on a case-by-case basis, the rule must require 
that EPA and the Services remain involved in permitting, in both delegated and 
non-delegated states, to identify the appropriate control requirements to be 
included in NPDES permits to protect listed species. Contrary to EEl's assertion, 
the ESA and CWA provide for those agencies' continuing involvement. For 
example, an ITS must establish clear triggers for subsequent consultation if there 
is a risk of jeopardizing the species. 7 Further, as the action agency, EPA must 
report on "the progress of the action and its impact on the species to the 
Service[s]." 8 Indeed, EPA and the Services agreed in their 2001 MOA to 
coordinate with State and Tribal permitting agencies to remove or reduce 
detrimental impacts of any NPDES permit on listed species, including, in 
appropriate cases, by EPA "objecting to and Federalizing the permit..." 9 

Fifth, to implement that process, the 316(b) rule must require permittees to 
undertake robust monitoring, including the use of environmental metagenomic 
sampling to detect the presence of listed species near an intake. Because T&E 
species are, by definition, rare, they may not be collected or observed in limited, 
traditional sampling events despite being impinged and entrained. 

Sixth, the rule must require the submittal of comprehensive information on the 
potential for direct and indirect impacts to listed species, including impacts to 
listed species' prey. EEl's opposition to collecting information regarding the 
taking of prey or other indirect impacts to T&E species has no statutory basis. 
Avoiding "jeopardy" and avoiding "adverse modification of critical habitat" are 
separate and independent requirements. 1° Further, the taking of prey may 

s RK Comments at 44-45. 

6 RK Comments at 35-38, 39-42. 

7 See Miccosukee Tribe of Indians v. United States, 566 F. 3d 1257, 1271-72 (11th Cir. 2009) (citing 50 C.F.R. § 
402.14(i)( 4 )). 

s 50 C.F.R. § 402.14(i)(3). 

9 Memorandum of Agreement Between the Environmental Protection Agency, Fish and Wildlife Service and 
National Marine Fisheries Service Regarding Enhanced Coordination Under the Clean Water Act and 
Endangered Species Act, January 2001, at 20. 

10 Sierra Club v. U.S. Fish and Wildlife Service, 245 F.3d 434, 441-43 (5th Cir. 2001). 
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constitute either a take of listed species or adverse modification of critical 
habitat, 11 and both must be avoided. 

II. 

Definition of New Units at Existin&: Facilities 

In promulgating the Phase I Section 316(b) rule in 2001, EPA established Best 
Technology Available (BTA) standards for cooling water intake structures at new facilities 
based on closed-cycle cooling (CCC), a 0.5 foot-per-second maximum intake velocity, and a 
prohibition against withdrawals that are disproportionate to the size ofthe waterbody. 12 

Throughout the administrative and judicial review processes, industry argued that CCC and 
the other standards should not be considered BTA or that BTA for new facilities should be 
determined case-by-case. Those arguments were fully considered and rejected, first by 
EPA and then by the court when it upheld the Phase I rule in 2004.13 

In the context of the current existing facility rulemaking, a decade later, EPA is not 
reconsidering BTA for new facilities or comparing the merits of CCC with once-through 
cooling - an antiquated technology rarely installed in plants built since the 1980s. That 
debate was settled at the federal level long ago, in the first term of the Bush administration. 
The only remaining question concerns the retrofitting of CCC on existing facilities and 
whether those facilities can meet the velocity limits and proportional flow requirements. 

The Phase I rule did not establish standards for new units built at existing facilities. 
Nor did EPA determine that such units were to be treated as existing facilities. Rather, EPA 
deferred regulation of those units until it had completed analysis of data on existing 
facilities. 14 Having completed that analysis, the draft proposed rule EPA sent to OMB 
shortly before proposal in 2011 required that "[n]ew units constructed at an existing 
facility ... comply with provisions for impingement and entrainment mortality based on 
closed-cycle [cooling] that are similar to those required in the Phase I new facility rule." 15 

That was appropriate because new units -including rebuilt, repowered and replaced units 
- are like new facilities; they do not encounter retrofitting issues. 

Accordingly, the draft proposed rule defined new unit at an existing facility to 

11 See, e.g., 64 Fed. Reg. 60727, 60730 (Nov. 8, 1999) (NMFS adopting USFWS's definition of harm, and noting 
that "[r]emoving .. .fish ... or other biota required by the listed species for feeding" can constitute a take). 

12 See 40 C.F.R. § 125.84; see also generally 66 Fed. Reg. 65256- 65345 (Dec. 18, 2001). 

13 Riverkeeper, Inc. v. EPA, 358 F.3d 174, 197 (2d Cir. 2004) ("Riverkeeper /")("The EPA considered all of the 
factors that UWAG now raises ... "). 

14 66 Fed. Reg. at 65286. 

15 See EPA-HQ-OW-2008-0667-1295.2 (redline-strikeout version documenting changes made during 
Executive Order 12866 review) (hereinafter, "Redlined Version of Proposed Rule") at 2. 
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include "rebuilt, repowered, or replaced unit[ s ]." 16 EPA further defined "rebuilt" with 
reference to "major modifications affecting operation of the cooling water intake structure 
such as replacement of the turbine, boiler, or condensers" and defined "repowering" to 
mean rebuilding and replacing major components of a power plant instead of building a 
new one." 17 After many years of careful analysis by its engineers and economists, EPA 
explained why installing CCC at rebuilt, repowered and replaced units is unlike a retrofit: 

As [ older] u nits a re r etired a nd r eplaced b ased o n i ndividual f acility 
circumstances, facilities have the ideal opportunity to design and construct 
the new units without many of the additional expenses associated with 
retrofitting an existing unit to closed-cycle. ... [ D]owntime ... maybe 
avoided or minimized [,] ... condensers can be configured for closed-cycle, 
reducing energy requirements, and high efficiency cooling towers can be 
designedas partof theunitreplacement~llowingfor installcl!ion of smaller 
cooling towers.1s 

In summary, ... repowering, replacement, a nd a dditional u nit i nstallation 
decisions can be accomplished feasibly and with lower costs than retrofitting 
an entire existing facility ... New units are similar to new facilities, regardless 
of whether that unit is a green field construction, an additional unit, a 
replacement unit, or a repowered unit. ... [N]ew units [also] would be 
similar to new facilities in terms of the useful expected plant life .. .19 

... EPA considered whether such requirements ... would serve as a 
disincentive to replace older units and determined that this would not be the 
case given closed-cycle cooling's comparable cost relative to once through 
cooling and its small cost as a percentage of overall costs at the new unit. ... 
Furthermore, the costs usually comprise less than 1 percent of the total costs 
of a new unit. Recent experience indicates that the Phase I requirements are 
not a disincentive for new facility construction ... 20 

Shortly before proposal in the Federal Register, however, for reasons unknown and 
wholly unexplained, OMB changed the definition of new units at existing facilities to 
exclude rebuilt, repowered or replacement units. 21 That change should not have been 
made and, indeed, EPA has reconsidered it. According to EEl's recent letters, EPA's current 
approach more closely aligns with the February 2011 draft proposal in that the definition 

16 /d. at 423 (proposed 40 C.F.R. § 125.92(r)). 

17 /d. at 423 (40 C.F.R. §§ 125. 92(r) and 125.92(t)). 

1s /d. at 92-93. 

19 /d. at 147. 

2o /d. at 147-148. 

21 Proposed 40 C.F.R. § 125.92(r). 
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of new unit at existing facility includes repowered, replaced or rebuilt units, so long as the 
turbine and condenser are replaced (and the location ofthe cooling water intake structure 
or design intake flow is changed). 22 

There is no factual or legal basis for EEl's request that repowered, replaced or 
rebuilt units be excluded from the definition of new unit at an existing facility. As noted, 
EPA has considered and rejected EEl's argument that a CCC requirement would be a 
disincentive to upgrade or rep ower facilities. EEl also rehashes its argument that "EPA's 
authority under § 316(b) extends only to the cooling water intake structure. "23 But for 
nearly four decades EPA has recognized that Section 316(b) authorizes it to regulate the 
volume and velocity of water withdrawn through a cooling water intake structure as a 
means of addressing capacity. 24 That authority is no different for new units than for new or 
existing facilities and does not depend on whether the intake structure or anything else has 
been modified. Moreover, given that existing facilities can be subjected to stricter 
requirements during permit renewal in the absence of any change to the facility, 25 there is 
obviously no legal impediment to regulating modified units in the absence of changes to the 
intake or design flow. 

For those reasons, EPA should not define new unit based on whether the location 
of the intake structure or design intake flow will change. Using turbine and condenser 
replacement as the sole touchstone for rebuilt, repowered and replaced units is consistent 
with EPA's statutory authority, and properly recognizes that such units are, for all intents 
and purposes, new facilities. 

lfthe electric power industry were given authority to repower the nation's existing 
fleet of antiquated, destructive once-through -cooled power plants by installing new boilers, 
new condensers and new turbines without also replacing their 19 50s cooling systems, EPA 
would create an enormous loophole that would swallow not only the existing facility rule, 
but also the Phase I rule for new facilities as well. 

Notably, the last time EPA (or OMB) attempted an Orwellian re-write ofthe 
definitions of"new" and "existing," that aspect ofthe Phase II rule was remanded by the 
Second Circuit, with the court noting that no deference is owed to an agency interpretation 
that is "plainly erroneous." 26 

22 EEl Dec. 20, 2013 letter at 3. 

23 EEl Sept. 17, 2013 letter at 3 (emphasis in original). 

24 See 66 Fed. Reg. at 65313 (citing In re Brunswick Steam Electric Plant, Decision of the General Counsel No. 
41 (June 1, 1976)). 

25 Entergy's argument that Section 316(b) imposes only a pre-construction requirement and does not allow 
EPA to later revisit the design, location, capacity or construe tion of an existing plant's cooling water intake 
structure was rejected by the Second Circuit in Riverkeeper II. See Riverkeeper, Inc. v. EPA, 4 75 F.3d 83, 121-
23 (2d Cir. 2007) 

26 Riverkeeper II, 475 F.3d at 117-20 (citing Fowlkes v. Adamec, 432 F.3d 90, 97 (2d Cir. 2005)). 
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III. 

Permit Application Requirements & Deadlines 

EEl has asked EPA to "[p]rovide a minimum of five years for all facilities to complete 
the permit application requirement." 27 Allowing five years to complete an application for a 
five-year permit would be patently excessive, particularly since it has long been clear to 
industry what information it will need to submit. As EPA noted in the proposal, many of 
the regulated facilities were previously subject to the withdrawn Phase II rule and should 
have already compiled much of the proposed application data, which can be used to meet 
many of the information submittal requirements. 28 For newly covered facilities, the 2011 
proposal gave them advance notice as to what the agency's expectations are regarding 
application requirements. 29 Once the final 316(b) rule has been issued, plant operators can 
hit the ground running with their application materials and should be kept to a tight time 
frame. In light of this, the information submittal time periods are entirely too long; the 
schedule set forth in the proposal should be cut in half. 30 

Apart from the length of the schedule, the proposed rule's phased approach for 
information submittal is a significant improvement over prior 316(b) rules because it 
requires facilities to submit application materials at intervals triggered by promulgation of 
the final rule. 31 This is critical because certain components of an application take less time 
to complete than others, regulators can evaluate only so much information at any one time 
and may not request information expeditiously, and certain items may need to be 
supplemented. Tying the schedule to the rule's promulgation date provides far greater 
efficiency, uniformity and transparency than if 50 permitting agencies were directed to set 
information submittal schedules for the 1,200 covered facilities. 

Many facilities operate under long-expired, administratively-co ntinued NPDES 
permits even though their renewal applications do not yet include the information needed 
by permit writers. As EPA is well aware, the CWA authorizes states to issue NPDES permits 
"for fixed terms, not exceeding five years." 32 The five-year, time-limited nature ofthe 
permit is central to Congress's plan to press new technologies -and incrementally stricter 

27 EEl Dec. 20, 2013 letter at 4. 

28 See 76 Fed. Reg. at 22254. 

29 See 76 Fed. Reg. at 22248 (similar statement in context of complia nee schedules). 

30 In addition, the Clean Water Act mandates compliance with the 316(b) rule no later than three years from 
promulgation. CWA Sections 301(b)(2)(C), (D), (E) & (F) and 301(b)(3)(A) & (B) require compliance "as 
expeditiously as practicable, but in no case later than three years after the date such limitations are 
promulgated .... " As the courts have explained, "the time limits in sections 301 and 306 govern EPA's duty to 
take action under section 316(b)." Cronin v. Browner, 898 F. Supp. 1052, 1059 (S.D.N.Y. 1995). The same is 
true with respect to permittees' duty to comply. 

31 76 Fed. Reg. at 22254. 

32 33 U.S.C. § 1342(b)(1)(B). 
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effluent limits -onto dischargers at regular five-year intervals.33 Once a five-year NPDES 
permit expires, the Administrative Procedure Act (APA) allows licensees who have made 
"timely and sufficient application for a renewal or new license in accordance with agency 
rules," to conduct "an activity of a continuing nature ... until the application has been finally 
determined by the agency." 34 

As a result ofthe administrative continuance of their permits, some power plants 
are currently operating under permits that were issued in the late 1980s or early 1990s 
and expired approximately 20 years ago. These plants are typically inefficient and highly 
polluting facilities still using antiquated technologies from that era or earlier and badly in 
need of technology upgrades. The generational delay in repermi tting them is unacceptable 
and plainly contrary to the intent of Congress. Consequences should be attached to the 
failure of a permit applicant to complete its renewal application on a timely basis. That 
failure can affect the administrative continuance of an expired permit or the opportunity to 
contend that the putative best technology for minimizing adverse environmental impact is 
not available at a particular plant. Such a "backstop" provision is necessary to prevent 
dilatory plant owners from continuing to operate under 1980s and 1990s permits in 
the 2020s and beyond. EPA must do its utmost to ensure that long overdue permits are 
reviewed, renewed and modified as needed. EPA's final rule should address this issue, in 
delegated and non-delegated states. 

IV. 

Cost-Benefit Analysis and EPA's Stated Preference Survey 

EPA is most assuredly not required to base its Section 316(b) determinations on 
cost-benefit analysis or to direct permit writers to do so. In EPA's very first 316(b) rule, 
the agency stated: "No comparison of monetary costs with the social benefits of minimizing 
adverse environmental impacts, much less a formal, quantified 'cost/benefit' assessment is 
required by the terms of[§ 316] of the Act." 35 More recently, "[i]n Entergy Corp. v. 
Riverkeeper, the Supreme Court has now made pellucid that the EPA may but is not 
required to engage in cost-benefit analyses for CWIS rule making."36 

Furthermore, as Justice Breyer noted in Entergy, Congress "intended the law's text 
to be read as restricting ... the use of cost-benefit comparisons. . .. [because] the Act's 
sponsors ... feared that such analyses would emphasize easily quantifiable factors over 
more qualitative factors (particularly environmental factors, for example, the value of 
preserving nonmarketable species of fish)." 37 Justice Breyer was particularly concerned 

33 See NRDC v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987). 

34 5 U.S. C. § 558( c) (emphasis added). 

35 41 Fed. Reg. 17387, 17388 (Apr. 26, 1976). 

36 ConocoPhillips Co. v. EPA, 612 F.3d 822, 837 (5th Cir. 2010). 

37 Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 232 (2009) (Justice Breyer, concurring). 
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about "futile attempts at comprehensive monetization." 38 Justice Scalia's majority opinion 
similarly acknowledged that "arguments may be available to preclude such a rigorous form 
of cost-benefit analysis as that which was prescribed under the statute's former BPT 
standard, which required weighing 'the total cost of application of technology' against 'the 
... benefits to be achieved."' 39 

Notably, EPA chose not to rely on cost-benefit considerations in developing its Phase 
III rule for new oil rigs, and neither that rule nor the Phase I rule include a cost-benefit 
variance. Both were upheld in court. 40 EPA's reason to eschew cost-benefit analysis in 
Phase III was plain: "it did not have enough information to perform a meaningful cost
benefit analysis." 41 The Fifth Circuit agreed, explaining that "[t]he agency's decision to 
regulate on the basis of economic achievability was borne out by the existence of cost 
information but not benefit information." 42 

EEl now asks EPA to require permit writers to rely on quantified, monetized cost
benefit analysis but to prevent them from using stated preference methods for valuing 
ecological benefits. 43 EPA must decline that request because doing so would guarantee the 
development of meaningless and futile analyses of the kind that Justice Breyer warned 
against in Phase II. The lack of meaningful benefits information is exactly the reason EPA 
did not employ cost-benefit analysis in Phase III, and it would also violate the Clean Water 
Act in ways that Justices Breyer and Scalia foreshadowed. States have informed EPA of the 
enormous difficulties in placing an accurate dollar value on aquatic resource impacts. And 
EPA itself recently noted that the "difficult, time-consuming and expensive" process of cost
benefit analysis "will rarely be sustainable for individual permits." 44 Accordingly, EPA 
should not mandate cost -benefit analysis as a part of the permit issuance process 
because it would result in 1,200 meaningless cost-benefit analyses. 

Furthermore, to the extent that cost-benefit analysis is allowed as a voluntary 
component of permitting, the analysis must fully value all benefits by using the data from 
EPA's regional and national stated preference survey. EEl and the Senators' attempt to 
malign stated preference methods as "controversial" or "inappropriate" is belied by EPA 
and OMS's guidelines for regulatory analysis. Those guidelines have long recognized that 
such methods are not only appropriate and well-established economic tools, but also that 
they are necessary to a complete benefits analysis: 

38 /d. at 235. 

39 Entergy, 556 U.S. at 223. 

4° ConocoPhillips at 833-42; see also Riverkeeper /, 358 F.3d 174. 

41 ConocoPhillips, 612 F.3d at 838 (emphasis added). 

42 /d. at 842. 

43 EEl Sept. 17, 2013 letter at 2-3; EEl Dec. 20, 2013 letter at 2-3. 

44 EPA- New England, Clean Water Act NPDES Permitting Determinations for the Thermal Discharge and Cooling 
Water Intake Structures at Merrimack Station in Bow, New Hampshire NPDES Permit No. NH 0001465 at 327. 
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Stated Preference Methods (SPM) have been developed and used in the peer
reviewed literature to estimate both "use" and "non-use" values of goods and 
services. They have also been widely used in regulatory analyses by Federal 
agencies... As tated-preference study m ay bet he only way too btain 
q u anti t ainfiowmation about non-use values ... 45 

Because biological diversity and other non-use values are invariably significant in 
this context -typically they account for 98 percent of the total benefits 46 - conducting cost
benefit analyses without stated preference methods would result in virtually all ofthe 
benefits being zeroed out, thereby guaranteeing a completely useless analysis. The 
national and regional cost-benefit study EPA conducted in the context ofthe rulemaking 
represents the most comprehensive and rigorous effort yet to monetize all ofthe benefits 
of reducing impingement and entrainment. States have neither the time nor resources to 
conduct their own stated preference surveys. EPA's survey showed that the economic 
benefits of minimizing impingement and entrainment dramatically exceed the costs. 47 The 
use of those data in the plant-specific context would be manifestly more reliable than 
placing a zero value on benefits that are known to exist and that in the aggregate vastly 
outweigh the costs. 

Accordingly, if permit writers are permitted to undertake cost- benefit on a 
voluntary basis, or to accept such analyses prepared by permit applicants, they should be 
prohibited from using any such analysis that does not take full account of all benefits, 
including ecological benefits, on equal footing with all other benefits and costs. 

v. 

Low Capacity Utilization Units ("Peakers") 

EEl also asks EPA to "specify a capacity factor or flow rate below which the final 
rule's requirements will not apply," based on its unsupported assertion that low capacity 
utilization units (i.e., "peakers") have "little risk" of adverse environmental impact.48 

45OMB Circular A-4 at§ 4 (emphasis added); see also EPA, Guidelines for Preparing Economic Analyses. 

46 As EPA has explained, 98.2 percent of the aquatic organisms affected by intake structures are not harvested 
and thus do not go to market. 69 Fed. Reg. 41576, 41661 (July 9, 2004). 

47 See Comments on EPA's Section 316(b) Stated Preference Survey, Dr. Frank Ackerman, Stockholm 
Environment Institute-US Center, Tufts University, July 10, 2012. Notably, the Senators cite a NERA 
Consulting report prepared for UWAG and EEl for the proposition that the stated preference survey estimates 
benefits to be $2.275 billion annually for EPA's preferred option and five times the value of the costs. See July 
22, 2013 letter from Senator Vitter, et al., to EPA at 2. 

48 EEl Sept 17, 2013 letter at4-5; see also EEl Dec. 20, 2013 letter at4. 
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In fact, as state regulators have found, there is "no predictable relationship" 
between capacity factor and cooling water use.49 There are several reasons for this, 
including that cooling water systems at non-baseload facilities may be operated more than 
is necessary to condense steam. so Further, "non-targeted reductions" in cooling water use 
may have little effect on reducing adverse environmental impact because the "driving 
factors" influencing entrainment and impingement at a facility are the "seasonal dimension 
of both energy demand and fish reproductive and migratory life history." 51 In other words, 
peaking and load-following facilities can have a disproportionately large adverse 
environmental impact on aquatic resources if they operate when biological activity is high. 
In addition, many facilities that now operate as peakers or load-following units were 
originally designed as base load units but are no longer efficient enough to be operated 
regularly. This means that they also have a disproportionately large adverse impact on air 
quality and climate relative to more efficient baseload facilities. 

Moreover, a plant's past operational history does not guarantee that it will run 
infrequently in the future, due to changes in demand and fuel costs. Facilities should not be 
exempted from certain requirements based on prior capacity utilization and given free rein 
to ramp up operations in the future. 

Consequently, if capacity factor or average flow rate is to be a component of BTA for 
certain facilities, the NPDES permit must contain mandatory limits on future capacity and 
flow. In addition, those limits must be expressed as targeted, seasonal reductions and/ or 
be accompanied by additional requirements specifying the minimum reductions in 
impingement and entrainment to be achieved as a result of reduced operation, as has been 
done in some recent state-issued permits for peakers. 

Thank you for considering these legal issues as the rulemaking is completed 

Very Truly Yours, 

Reed Super 
Legal Director, Waterkeeper Alliance 
Principal, Super Law Group 

Phillip Musegaas 
Hudson River Program Director 
Riverkeeper, Inc. 

49 See generally New York State Department ofEnvironmental Conservation, The Relationship between Cooling 
Water Capacity Utilization, Electric Generating Capacity Utilization, and Impingement and Entrainment at New 
York State Steam Electric Generating Facilities, Technical Document, July 2010, at 2. 

5o /d. For example, plants may withdraw water when not generating electricity, or may withdraw a 
disproportionately high volume of water relative to kilowatt hours, in order to prevent condenser fouling; to 
dilute discharges; because they have single-speed intake pumps that do not allow withdrawals to be scaled 
down; or to cool the plant during the start-up and cool-down periods before and after operation. 

51 /d. 
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Steve Fleischli 
Senior Attorney 
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Natural Resources Defense Council 

Joshua Berman 
Staff Attorney 
Sierra Club 

Ann Brewster Weeks 
Senior Counsel, Legal Director 
Clean Air Task Force 

John Rumpler 

Thomas Cmar 
Coal Program Attorney 
Earthjustice 

Charles C. Caldart 
Director of Litigation 

Senior Attorney 
Environment America 

National Environmental Law Center 

Angela T. Howe 
Legal Director 
Surfrider Foundation 

cc: Bob Perciasepe, EPA Deputy Administrator 
Avi Garbow, EPA General Counsel 
Daniel Ashe, Director, U.S. Fish and Wildlife Service 
Gary Frazer, Assistant Director, Endangered Species, USFWS 
Eileen Sobeck, Assistant Administrator for NOAA Fisheries 
Donna Wieting, Director, Office of Protected Resources, NMFS 
Howard Shelanski, OIRA Administrator 
Andrei Greenawalt, OIRA Associate Administrator 
Nancy Sutley, Chair, Council on Environmental Quality 
Dan Utech, Director for Energy and Climate Change, Domestic Policy Council 
Robert Dreher, Acting Asst. Attorney General, Environment & Nat. Resources Div. 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Stoner, Nancy[Stoner.Nancy@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Bond, 
Brian[Bond. Brian @epa .gov] 
From: Feldt, Lisa 
Sent: Thur 1/30/2014 8:30:00 PM 
Subject: FW: Meeting with IBEW 

From: Bond, Brian 
Sent: Wednesday, January 29,2014 6:14PM 
To: Feldt, Lisa 
Subject: FW: Meeting with IBEW 
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From: Miller, Ann L'-""~~~~~~~~~J 
Sent: Wednesday, January 29,2014 6:11PM 
To: Bond, Brian 
Cc: Burton, Bruce G. 
Subject: Meeting with IBEW 

Hi Brian 

Great to talk with you yesterday, and below is more information on the proposed 316(b) cooling 
water intakes standard we discussed (albeit very briefly). We welcome the chance to meet with 
you and EPA staff on this issue and given the expected timeline on the announcement 

appreciate very much your accommodation of this meeting very quickly. Participants 
in the meeting from IBEW would include my colleague Bruce Burton in the Political/Legislative 
department here at IBEW, and me- depending on schedules, we may also include Breana 
Malloy, who's also in the IBEW Political/Legislative department. While we'll certainly try to 
accommodate your team's schedule, we'd be available Friday afternoon January 31, or anytime 
next week except Monday, February 3rd; please feel free to contact either Bruce (cc'ed here on 
this email) or me with any questions (though if the questions are policy related please feel free to 
contact Bruce directly!). 

By way of initial and cursory background on this: on August 16,2011, President Hill submitted 
formal comments to the EPA regarding the proposed 316(b) cooling water intakes standard and 
I've attached that letter in which President Hill asked EPA to be flexible with the proposed 
standard regarding aquatic impingement and recommended EPA revise its proposed 
impingement standard to mirror the proposed entrainment standard, allowing site-by-site 
determination of what constitutes best technology available. We can obviously address those 
comments in more detail when we meet; recent actions including the delayed announcement are 
of additional concern, too. 

Thanks again for your help with this meeting, Brian- not to mix metaphors here but I am 
swimming out of my depth on this regulation (my 3 weeks at IBEW might be showing just a bit!) 
and really appreciate your responding so quickly yesterday. And look forward to hearing back 
from you. 
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Ann 

Ann Miller 

International Brotherhood of Electrical Workers 

Political/Legislative Department 

Office 202-728-6087 

Cel1202-230-8526 
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August 16, 2011 

Water Docket 
United States Environmental Protection Agency 
Mail Code: 4203M 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Attn: Docket ID No. EPA-HQ-OW-2008-0667 

Dear Administrator Jackson: 

On behalf of the approximately 725,000 members of the International 
Brotherhood of Electrical Workers (IBEW), I write to comment on the 
Environmental Protection Agency's (EPA) recently proposed cooling water intake 
structure rule for existing facilities, published on April 20, 2011 at 76 Fed. Reg. 
22174. 

The proposed rule, which implements Section 316(b) of the Clean Water Act, 
would require hundreds of electric generating and manufacturing facilities to meet an 
array ofnew technology, monitoring, and reporting requirements. As the IBEW 
represents employees at 83 percent of all organized utilities in the United States and 
Canada, I am very concerned about the proposed rule's impact on our members' 
livelihoods. 

I commend EPA for not mandating the retrofitting of closed-cycle cooling at 
all facilities covered by the proposed rule. I am also thankful the EPA has chosen a 
site-specific approach to the problem of aquatic entrainment. EPA's approach 
appropriately allows site-by-site determination ofwhat constitutes "best technology 
available" based on data provided by state and local wildlife management agencies. 

However, regarding aquatic impingement, EPA has proposed a uniform 
numeric national standard for marine life mortality and water intake velocity that 
appear to be unrealistic. These numbers are likely to be unachievable or 
prohibitively expensive in many cases. This inflexible approach takes the 
technology determination out of states' hands, fails to consider the unique 
circumstances of each site affected, and provides no credit for impingement 
reduction methods that have already been approved by states as the best technology 
available. 

I am very concerned that the inflexibility ofthe proposed regulation will 
result in facilities being forced to close or cut jobs in order to comply. Operation of 
coal-fired and nuclear electricity generating facilities is labor intensive. Closures of 
these facilities would result in the loss of many high-skilled middle-class jobs, 
reduced electricity supply, and degraded reliability of the electric grid. 
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Docket ID No. EPA-HQ-OW-2008-0667 
August 16, 2011 
Page 2 

I highly recommend EPA revise its impingement provision to mirror the 
entrainment provision, allowing site-by-site determination ofwhat constitutes best 
technology available. The site-by-site determination should include a cost-benefit 
analysis, based on reports of state and local wildlife management agencies. This 
approach would allow EPA to make the best judgment regarding impingement 
technology. The individualized nature of this approach would prevent facilities 
from closing or cutting jobs because of compliance costs. 

Thank you for your consideration in this matter. 

EDH:bmm 

Edwin D. Hill 
International President 

Copy to William R. Daley, Assistant to the President and Chief of Staff 
Nate Tamarin, Associate Director, Office ofPublic Engagement and 
Intergovernmental Affairs 
The Honorable Cass R. Sunstein, Administrator, Office oflnformation 
and Regulatory Affairs 
Michael Goo, Associate Administrator, Environmental Protection 
Agency 
Jim Laity, Policy Analyst, Officer ofManagement and Budget 
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• • 
I I 

ENTERGY CORPORATION, Petitioner v. RIVERKEEPER, INC., et al. PSEG 
FOSSIL LLC, et al., Petitioners v. RIVERKEEPER, INC., et al. UTILITY WATER 

ACT GROUP, Petitioner v. RIVERKEEPER, INC., et al. 

(No. 07-588), (No. 07-589), (No. 07-597) 

SUPREME COURT OF THE UNITED STATES 

556 U.S. 208; 129 S. Ct. 1498; 173 L. Ed. 2d 369; 2009 U.S. LEXIS 2498; 77 U.S.L. W. 
4248; 68 ERC (BNA) 1001; 39 ELR 20067; 21 Fla. L. Weekly Fed. S 747 

December 2, 2008, Argued 
Aprill, 2009, Decided · 

* Together with No. 07-589, PSEG Fossil LLC et al. v. Riverkeeper, Inc., et al., 
and No. 07-597, Utility Water Act Group v. Riverkeeper, Inc., et al., also on 

certiorari to the same court. 

NOTICE: 

The LEXIS pagination of this document is subject to 
change pending release of the final published version. 

SUBSEQUENT HISTORY: Related proceeding at 
Conocophillips Co v. United States EPA, 612 F.3d 822, 
2010 US. App. LEXIS 15229 (5th Cir., July 23, 2010) 

PRIOR HISTORY: 
ON WRITS OF CERTIORARI TO THE UNITED 

STATES COURT OF APPEALS FOR THE SECOND 
CIRCUIT. 
Riverkeeper, Inc. v. United States EPA, 475 F.3d 83, 
2007 US. App. LEXIS 1642 (2d Cir., 2007) 

DISPOSITION: Reversed and remanded. 

DECISION: 

[***369] Enviromnental Protection Agency held 
permissibly to have relied on cost-benefit analysis in 
some regulations under Clean Water Act provision (33 
US. C.S. § 1326(b)) concerning cooling water intake 
structures. 

SUMMARY: 

Procedural posture: Petitioner powerplant 
operators sought review of a judgment from the U.S. 
Court of Appeals for the Second Circuit which set aside 

regulations adopted by the Enviromnental Protection 
Agency (EPA) under 33 US.C.S. § 1326(b). Certiorari 
review was limited to whether§ 1326(b) authorized the 
EPA to compare costs with benefits in determining the 
best technology available for minimizing adverse 
enviromnental impact at cooling water intake structures. 

Overview: Petitioners' powerplants were subject to 
the Clean Water Act, 33 US.C.S. § 1251 et seq., because 
they had cooling water intake structures that threatened 
aquatic organisms. Respondents, enviromnental groups 
and various States, challenged the EPA's Phase II rules 
under 40 C.F.R. § 125.94 that applied to existing 
facilities. The EPA expressly declined to mandate 
closed-cycle cooling systems in part because of the cost. 
The Second Circuit held that the EPA was not permitted 
to use cost-benefit analysis in determining the content of 
regulations promulgated under § 1326(b). The Court, 
however, held [***370] that the EPA permissibly relied 
on cost-benefit analysis in setting the national 
performance standards under § 12 5. 94(b) and in 
providing for cost-benefit variances from those standards 
under§ 125.94(a)(5). Considering § 1326(b)'s text, and 
comparing it with the text and statutory factors 
applicable to parallel provisions under 33 US.C.S. §§ 
1311, 1314, and 1316, prompted the Court's conclusion 
that it was well within the bmmds of reasonable 
interpretation for the EPA to conclude that cost-benefit 
analysis was not categorically forbidden. 

Outcome: The Court reversed the judgment, and it 
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remanded the action for further proceedings. 5-4 
Decision; 1 partial Concurrence/partial Dissent; 1 
Dissent. 

LA WYERS' EDITION HEAD NOTES: 

[***LEdHNl] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT -- COOLING WATER 
INTAKE STRUCTURES 

Headnote:[ 1] 

The Clean Water Act, 33 USeS. § 1251 et seq., 
mandates that any standard established pursuant to 33 
uses. §§ 1311 or 1316 and applicable to a point 
source shall require that the location, design, 
construction, and capacity of cooling water intake 
structures reflect the best technology available for 
minimizing adverse environmental impact. 33 US. es. 
§ 1326(b). 33 uses. §§ 1311 and 1316, in tum, 
employ a variety of "best technology" standards to 
regulate the discharge of effluents into the Nation's 
waters. (Scalia, J., joined by Roberts, Ch. J., and 
Kennedy, Thomas, and Alito, JJ.) 

[***LEdHN2] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT -- COOLING WATER 
INTAKE STRUCTURES 

Headnote:[2] 

To address the environmental impacts of cooling 
water intake structures, the Enviromnental Protection 
Agency (EPA) set national perfonnance standards, 
requiring Phase II facilities (with some exceptions) to 
reduce impingement mortality for all life stages of fish 
and shellfish by 80 to 95 percent from the calculation 
baseline; a subset of facilities must also reduce 
entraimnent of such aquatic organisms by 60 to 90 
percent from the calculation baseline. 40 eF.R. § 
125.94(b)(1), (2). Those targets are based on the 
environmental improvements achievable through 
deployment of a mix of remedial technologies, which the 
EPA determined were commercially available and 
economically practicable. The regulations permit the 
issuance of site-specific variances from the national 
performance standards if a facility can demonstrate 
either that the costs of compliance are significantly 
greater than the costs considered by the agency in setting 
the standards, 40 eF.R. § 125.94(a)(5)(i), or that the 
costs of compliance would be significantly greater than 
the benefits of complying with the applicable 

performance standards, 40 eF.R. § 125.94(a)(5)(ii). 
Where a variance is warranted, the permit-issuing 
authority must impose remedial measures that yield 
results as close as practicable to the applicable 
performance standards. 40 eF.R. § 125.94(a)(5)(i), (ii). 
(Scalia, J., joined by Roberts, Ch. J., and Kennedy, 
Thomas, and Alito, JJ.) 

[***LEdHN3] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT-- COSTS AND BENEFITS 

Headnote:[3] 

In setting the Phase II national performance 
standards and providing [***371] for site-specific cost
benefit variances under 40 eF.R. § 125.94, the 
Environmental Protection Agency relied on its view that 
33 US. es. § 1326(b)'s "best technology available" 
standard permits consideration of the technology's costs 
and of the relationship between those costs and the 
enviromnental benefits produced. That view governs if 
it is a reasonable interpretation of the statute--not 
necessarily the only possible interpretation, nor even the 
interpretation deemed most reasonable by the courts. 
(Scalia, J., joined by Roberts, Ch. J., and Kennedy, 
Thomas, and Alito, JJ.) 

[***LEdHN4] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT-- TERM "MINIMIZE" 

Headnote:[ 4] 

For purposes of 33 US. es. § 1326(b) of the Clean 
Water Act, 33 USeS. § 1251 et seq., "minimize" is a 
term that admits of degree and is not necessarily used to 
refer exclusively to the greatest possible reduction. 
(Scalia, J., joined by Roberts, Ch. J., and Kennedy, 
Thomas, and Alito, JJ.) 

[***LEdHN5] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT -- MINIMIZING 
ADVERSE IMP ACT 

Headnote:[5] 

33 US. es. § 1326(b)'s use of the less ambitious 
goal of "minimizing adverse environmental impact" 
suggests that the agency retains some discretion to 
determine the extent of reduction that is warranted under 
the circumstances. That determination could plausibly 
involve a consideration of the benefits derived from 
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reductions and the costs of achieving them. Therefore, 
the phrase "best technology available," even with the 
added specification "for minimizing adverse 
environmental impact," does not unambiguously 
preclude cost-benefit analysis. (Scalia, J., joined by 
Roberts, Ch. J., and Kennedy, Thomas, and Alito, JJ.) 

[***LEdHN6] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT -- EFFLUENT 
LIMITATIONS -- REQUIRED TECHNOLOGY 

Headnote:[6] 

The Clean Water Act (CWA), 33 USeS.§ 1251 et 
seq., provided that during its initial implementation 
period existing point sources--discrete conveyances from 
which pollutants are or may be discharged--were subject 
to effluent limitations which shall require the application 
of the best practicable control technology (BPT test) 
currently available. 33 uses. § 1311(b)(1)(A). 
Following that transition period, the CW A initially 
mandated adoption, by July 1, 1983 (later extended to 
March 31, 1989), of stricter effluent limitations requiring 
application of the best available technology 
economically achievable (BATEA test) for such category 
or class, which will result in reasonable further progress 
toward the national goal of eliminating the discharge of 
all pollutants. 33 uses.§ 1311(b)(2)(A). Subsequent 
amendment limited application of this standard to toxic 
and nonconventional pollutants, and for the remainder 
established a (presumably laxer) test of best conventional
pollutant control technology (BCT test). 33 US. es. § 
1311(b)(2)(E). Finally, 33 USeS. § 1316 subjected 
certain categories of new point sources to the greatest 
degree of effluent reduction which the Administrator of 
the Enviromnental Protection Agency determines to be 
achievable through application of the best available 
demonstrated control technology (BADT test). 33 
uses. § 1316(a)(1), (b)(1)(B). (Scalia, J., joined by 
Roberts, Ch. J., and Kennedy, Thomas, and Alito, JJ.) 
[***372] 

[***LEdHN7] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT-- TESTS -- FACTORS 

Headnote:[?] 

The tests under 33 USeS. §§ 1311(b)(1)(A), 
1311(b)(2)(A), 1311 (b)(2)(E), and 1316(a)(1) of the 
Clean Water Act, 33 uses. § 1251 et seq., are 
elucidated by statutory factor lists that guide their 
implementation. To take the standards in (presumed) 

order of increasing stringency: In applying the best 
practicable control technology (BPT) test the 
Enviromnental Protection Agency (EPA) is instructed to 
consider, among other factors, the total cost of 
application of technology in relation to the effluent 
reduction benefits to be achieved. 33 uses. § 
1314(b)(1)(B). In applying the best conventional
pollutant control technology (BCT) test, the EPA is 
instructed to consider the reasonableness of the 
relationship between the costs of attaining a reduction in 
effluents and the effluent reduction benefits derived. 33 
USeS. § 1314(b)(4)(B). And in applying the best 
available technology economically achievable (BATEA) 
test and the best available demonstrated control 
technology (BADT) test, the EPA is instructed to 
consider the cost of achieving such effluent reduction. 
33 USeS.§§ 1314(b)(2)(B), 1316(b)(1)(B). There is no 
such elucidating language applicable to the best 
technology available for mmumzmg adverse 
environmental impact (BTA) test under 33 USeS. § 
1326(b). (Scalia, J., joined by Roberts, Ch. J., and 
Kennedy, Thomas, and Alito, JJ.) 

[***LEdHN8] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT --COST-BENEFIT 
ANALYSIS 

Headnote:[8] 

It is eminently reasonable to conclude that 33 
US. es. § 1326(b)'s silence is meant to convey nothing 
more than a refusal to tie the Environmental Protection 
Agency's hands as to whether cost-benefit analysis 
should be used, and if so to what degree. (Scalia, J., 
joined by Roberts, Ch. J., and Kennedy, Thomas, and 
Alito, JJ.) 

[***LEdHN9] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT --COST-BENEFIT 
ANALYSIS 

Headnote:[9] 

Extended consideration of the text of 33 US. es. § 
1326(b), and comparison of that with the text and 
statutory factors applicable to four parallel provisions of 
the Clean Water Act under 33 uses. §§ 1311, 1314, 
and 1316, lead the United States Supreme Court to the 
conclusion that it was well within the bounds of 
reasonable interpretation for the Enviromnental 
Protection Agency to conclude that cost-benefit analysis 
is not categorically forbidden under 33 US. es. § 
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1326(b). (Scalia, J., joined by Roberts, Ch. J., and 
Kennedy, Thomas, and Alito, JJ.) 

[***LEdHNlO] 

ENVIRONMENTAL LAW §30 

CLEANWATERACT --COSTS AND BENEFITS-
DISPARITIES 

Headnote:[lO] 

In the Phase II requirements under 40 C.F.R. § 
125.94, the Enviromnental Protection Agency (EPA) 
sought only to avoid extreme disparities between costs 
and benefits. The EPA limited variances from the Phase 
II national performance standards to circumstances 
where the costs are significantly greater than the benefits 
of compliance. 40 C.F.R. § 125.94(a)(5)(ii). In defining 
the national performance standards themselves, the EPA 
assumed the application of technologies whose benefits 
approach those estimated for closed-cycle cooling 
systems at a fraction of the cost: $389 million per year, 
as compared with (1) at least $3.5 billion per year to 
operate compliant closed-cycle cooling systems, (or $1 
billion per year to impose similar requirements on a 
subset of Phase II facilities), [***373] and (2) 
significant reduction in the energy output of the altered 
facilities. And finally, EPA's assessment of the relatively 
meager financial benefits of the Phase II regulations that 
it adopted--reduced impingement and entraimnent of 1.4 
billion aquatic organisms with annualized use-benefits of 
$83 million and non-use benefits of indeterminate value-
when compared to annual costs of $389 million, 
demonstrates quite clearly that the EPA did not select the 
Phase II regulatory requirements because their benefits 
equaled their costs. (Scalia, J., joined by Roberts, Ch. J., 
and Kennedy, Thomas, and Alito, JJ.) 

[***LEdHNll] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT --COST-BENEFIT 
ANALYSIS 

Headnote:[ll] 

As early as 1977, the Enviromnental Protection 
Agency (EPA) determined that, while 33 US.C.S. § 
1326(b) of the Clean Water Act, 33 US.C.S. § 1251 et 
seq., does not require cost-benefit analysis, it is also not 
reasonable to interpret § 1326(b) as requiring use of 
technology whose cost is wholly disproportionate to the 
enviromnental benefit to be gained. While the EPA's 
prior "wholly disproportionate" standard may be 
somewhat different from its current "significantly greater 
than" standard, there is nothing in§ 1326(b) that would 

indicate that the former is a permissible interpretation 
while the latter is not. (Scalia, J., joined by Roberts, Ch. 
J., and Kennedy, Thomas, and Alito, JJ.) 

[***LEdHN 12] 

ENVIRONMENTAL LAW §30 

CLEAN WATER ACT --COST-BENEFIT 
ANALYSIS 

Headnote:[ 12] 

The Enviromnental Protection Agency permissibly 
relied on cost-benefit analysis in setting the national 
performance standards and in providing for cost-benefit 
variances from those standards as part of the Phase II 
regulations under 40 C.F.R. § 125.94 that were adopted 
under 33 US.C.S. § 1326(b) of the Clean Water Act, 33 
US. C.S. § 1251 et seq. (Scalia, J., joined by Roberts, 
Ch. J., and Kennedy, Thomas, and Alito, JJ.) 

SYLLABUS 

[**1499] [***374] [*208] Petitioners' 
powerplants have "cooling water intake structures" that 
threaten the enviromnent by squashing against intake 
screens ("impingement") or suctioning into the cooling 
system ("entraimnent") aquatic organisms from the water 
sources tapped to cool the plants. Thus, the facilities are 
subject to regulation under the Clean Water Act, which 
mandates that "[a]ny standard established pursuant to 
section 1311 ... or section 1316 ... and applicable to a 
point source shall require that the location, design, 
construction, and capacity of [**1500] cooling water 
intake structures reflect the best technology available for 
minimizing adverse enviromnental impact." 33 US. C. § 
1326(b). Sections 1311 and 1316, in turn, employ a 
variety of "best technology" standards to regulate 
effluent discharge into the Nation's waters. The 
Enviromnental Protection Agency (EPA) promulgated 
the § 1326(b) regulations at issue after nearly three 
decades of making the "best technology available" 
detennination on a case-by-case basis. Its "Phase I" 
regulations govern new cooling water intake structures, 
while the "Phase II" rules at issue apply to certain large 
existing facilities. In the latter rules, the EPA set 
"national performance standards," requiring most Phase 
II facilities to reduce "impingement mortality for 
[aquatic organisms] by 80 to 95 percent from the 
calculation baseline," and requiring a subset of facilities 
to reduce entraimnent of such organisms by "60 to 90 
percent from [that] baseline." 40 CFR § 125.94(b)(1), 
(2). However, the EPA expressly declined to mandate 
closed-cycle cooling systems, or equivalent reductions in 
impingement and entraimnent, as it had done in its Phase 
I rules, in part because the cost of rendering existing 
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facilities closed-cycle compliant would be nine times the 
estimated cost of compliance with the Phase II 
performance standards, and because other technologies 
could approach the performance of closed-cycle 
operation. The Phase II rules also pennit site-specific 
variances from the national performance standards, 
provided that the permit-issuing authority imposes 
remedial measures that yield results "as close as 
practicable to the applicable [*209] performance 
standards." § 125.94(a)(5)(i), (ii). Respondents--
enviromnental groups and various States--challenged the 
Phase II regulations. Concluding that cost-benefit 
analysis is impermissible under 33 US.C. § 1326(b), the 
Second Circuit [***375] found the site-specific cost
benefit variance provision unlawful and remanded the 
regulations to the EPA for it to clarify whether it had 
relied on cost-benefit analysis in setting the national 
performance standards. 

Held: The EPA pennissibly relied on cost-benefit 
analysis in setting the national performance standards 
and in providing for cost-benefit variances from those 
standards as part of the Phase II regulations. Pp. 217-
227. 

(a) The EPA's view that § 1326(b)'s "best 
technology available for mmumzmg adverse 
enviromnental impact" standard permits consideration of 
the technology's costs and of the relationship between 
those costs and the enviromnental benefits produced 
governs if it is a reasonable interpretation of the statute-
not necessarily the only possible interpretation, nor even 
the interpretation deemed most reasonable by the courts. 
Chevron US.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 US. 837, 843-844, 104 S. Ct. 2778, 81 
L. Ed. 2d 694. The Second Circuit took "best 
technology" to mean the technology that achieves the 
greatest reduction in adverse enviromnental impacts at a 
reasonable cost to the industry, but it may also describe 
the technology that most efficiently produces a good, 
even if it produces a lesser quantity of that good than 
other available technologies. This reading is not 
precluded by the phrase "for minimizing adverse 
enviromnental impact." Minimizing admits of degree 
and is not necessarily used to refer exclusively to the 
"greatest possible reduction." Other Clean Water Act 
provisions show that when Congress wished to mandate 
the greatest feasible reduction in water pollution, it used 
plain language, e.g., "elimination of discharges of all 
pollutants," § 13JJ(b)(2)(A). Thus, § 1326(b)'s use of 
the less ambitious goal of "minimizing adverse 
enviromnental impact" suggests that [**1501] the EPA 
has some discretion to determine the extent of reduction 
warranted under the circumstances, plausibly involving a 
consideration of the benefits derived from reductions and 

the costs of achieving them. Pp. 227-220. 

(b) Considering § 1326(b)'s text, and comparing it 
with the text and statutory factors applicable to parallel 
Clean Water Act provisions, prompts the conclusion that 
it was well within the bounds of reasonable interpretation 
for the EPA to conclude that cost-benefit analysis is not 
categorically forbidden. In the Phase II rules the EPA 
sought only to avoid extreme disparities between costs 
and benefits, limiting variances from Phase II's "national 
performance standards" to circumstances where the costs 
are "significantly greater than the benefits" of 
compliance. [*210] 40 CFR § 125.94(a)(5)(ii). In 
defining "national perfonnance standards" the EPA 
assumed the application of technologies whose benefits 
approach those estimated for closed-cycle cooling 
systems at a fraction of the cost. That the EPA has for 
over 30 years interpreted § 1326(b) to permit a 
comparison of costs and benefits, while not conclusive, 
also tends to show that its interpretation is reasonable 
and hence a legitimate exercise of its discretion. Even 
respondents and the Second Circuit ultimately recognize 
that some comparison of costs and benefits is permitted. 
The Second Circuit held that § 1326(b) mandates only 
those technologies whose costs can be reasonably borne 
by the industry. But whether it is reasonable to bear a 
particular cost can very well depend on the resulting 
benefits. Likewise, respondents concede that [***376] 
the EPA need not require that industry spend billions to 
save one more fish. This concedes the principle, and 
there is no statutory basis for limiting the comparison of 
costs and benefits to situations where the benefits are de 
minimis rather than significantly disproportionate. Pp. 
220-226. 

475 F. 3d 83, reversed and remanded. 

COUNSEL: Daryl Joseffer argued the cause for the 
Enviromnental Protection Agency, et al., supporting the 
petitioners. 

Maureen E. Mahoney argued the cause for petitioners. 

Richard J. Lazarus argued the cause for respondents. 

JUDGES: Scalia, J., delivered the opinion of the Court, 
in which Roberts, C. J., and Kennedy, Thomas, and 
Alito, JJ., joined. Breyer, J., filed an opinion concurring 
in part and dissenting in part, post, p. 230. Stevens, J., 
filed a dissenting opinion, in which Souter and Ginsburg, 
JJ., joined, post, p. 236. 

OPINION BY: SCALIA 

OPINION 
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[** 1502] [*212] Justice Scalia delivered the 
opinion of the Court. 

These cases concern a set of regulations adopted by 
the Enviromnental Protection Agency (EPA or agency) 
under § 316(b) of the Clean Water Act, 33 USC § 
1326(b). 69 Fed. Reg. 41576 (2004). Respondents-
enviromnental groups and various States1--challenged 
those regulations, and the Second Circuit set them aside. 
Riverkeeper, Inc. v. EPA, 475 F.3d 83, 99-100 (2007). 
The issue for our decision is whether, as the Second 
Circuit held, the EPA is not permitted to use cost-benefit 
analysis in determining the content of regulations 
promulgated under§ 1326(b). 

I 

The EPA and its Administrator appeared as 
respondents in support of petitioners. See Brief 
for Federal Parties as Respondents Supporting 
Petitioners. References to "respondents" 
throughout the opinion refer only to those parties 
challenging the EPA rules at issue in these cases. 

Petitioners operate--or represent those who operate-
large powerplants. In the course of generating power, 
those [*213] plants also generate large amounts of heat. 
To cool their facilities, petitioners employ "cooling water 
intake structures" that extract water from nearby water 
sources. These structures pose various threats to the 
enviromnent, chief among them the squashing against 
intake screens (elegantly called "impingement") or 
suction into the cooling system ("entraimnent") of 
aquatic organisms that live in the affected water sources. 
See 69 Fed. Reg. 41586. Accordingly, the facilities are 
subject to regulation under [***LEdHRl] [1] the Clean 
Water Act, 33 USC§ 1251 et seq., which mandates: 

[**1503] "Any standard established 
pursuant to section 1311 of this title or 
section 1316 of this title and applicable to 
a point source shall require that the 
location, design, construction, and 
capacity of cooling water intake structures 
reflect the best technology available for 
mmnmzmg adverse enviromnental 
impact." § 1326(b). 

Sections 1311 and 1316, in tum, employ a variety of 
"best technology" standards to regulate the discharge of 
effluents into the Nation's waters. 

The § 1326(b) regulations at issue here were 
promulgated by the EPA after nearly three decades in 

which the determination of the "best technology 
available for mmnmzmg [cooling water intake 
structures'] adverse enviromnental impact" was made by 
permit-issuing authorities on a case-by-case basis, 
without benefit of a governing regulation. The EPA's 
initial attempt at such a regulation came [***377] to 
nought when the Fourth Circuit determined that the 
agency had failed to adhere to the procedural 
requirements of the Administrative Procedure Act. 
Appalachian Power Co. v. Train, 566 F.2d 451, 457 
(1977). The EPA withdrew the regulation, 44 Fed. Reg. 
32956 (1979), and instead published "draft guidance" for 
use in implementing § 1326(b)'s requirements via site
specific permit decisions under§ 1342. See EPA, Office 
of Water Enforcement Pennits Div., {Draft} Guidance 
for Evaluating the Adverse Impact of Cooling [*214] 
Water Intake Structures on the Aquatic Enviromnent: 
Section 316(b) P. L. 92-500 (May 1, 1977), online at 
http://www .epa.gov /waterscience/316b/files/1977 AEigui 
d.pdf (all Internet materials as visited Mar. 30, 2009, and 
available in Clerk of Court's case file); 69 Fed. Reg. 
41584 (describing system of case-by-case permits under 
the draft guidance). 

In 1995, the EPA entered into a consent decree 
which, as subsequently amended, set a multiphase 
timetable for the EPA to promulgate regulations under § 
1326(b). See Riverkeeper, Inc. v. Whitman, No. 93 Civ. 
0314 (AGS), 2001 US. Dist. LEXIS 21030, 2001 WL 
1505497, *1 (SDNY, Nov. 27, 2001). In the first phase 
the EPA adopted regulations governing certain new, 
large cooling water intake structures. 66 Fed. Reg. 
65256 (2001) (Phase I rules); see 40 CFR §§ 125.80(a), 
125.81 (a) (2008). Those rules require new facilities with 
water-intake flow greater than 10 million gallons per day 
to, among other things, restrict their inflow "to a level 
cmmnensurate with that which can be attained by a 
closed-cycle recirculating cooling water system."2 § 
125.84(b)(1). New facilities with water-intake flow 
between 2 million and 10 million gallons per day may 
alternatively comply by, among other things, reducing 
the volume and velocity of water removal to certain 
levels. § 125.84(c). And all facilities may alternatively 
comply by demonstrating, among other things, "that the 
technologies employed will reduce the level of adverse 
enviromnental impact ... to a comparable level" to what 
would be achieved by using a closed-cycle cooling 
system. § 125.84(d). These regulations were upheld in 
large part by the Second Circuit in Riverkeeper, Inc. v. 
EPA, 358 F.3d 174 (2004). 

2 Closed-cycle cooling systems recirculate the 
water used to cool the facility, and consequently 
extract less water from the adjacent waterway, 
proportionately reducing impingement and 
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entraimnent. Riverkeeper, Inc. v. EPA, 358 F.3d 
174, 182, n. 5 (CA2 2004); 69 Fed. Reg. 41601, 
and n. 44 (2004). 

[*215] The EPA then adopted the so-called "Phase 
II" rules at issue here.3 69 Fed. Reg. 41576. [**1504] 
They apply to existing facilities that are point sources, 
whose primary activity is the generation and 
transmission (or sale for transmission) of electricity, and 
whose water-intake flow is more than 50 million gallons 
of water per day, at least 25 percent of which is used for 
cooling purposes. Ibid. Over 500 facilities, accounting 
for approximately 53 percent of the Nation's electric
power generating capacity, fall within Phase II's ambit. 
See EPA, Economic and Benefits Analysis for the Final 
Section 316(b) Phase II Existing Facilities [***378] 
Rule, p. A3-13 (Table A3-4, Feb. 2004), online at 
http://www .epa.gov /waterscience/316b/phase2/econbene 
fits/final/a3.pdf. Those facilities remove on average 
more than 214 billion gallons of water per day, causing 
impingement and entraimnent of over 3.4 billion aquatic 
organisms per year. 69 Fed. Reg. 41586. 

3 The EPA has also adopted Phase III rules for 
facilities not subject to the Phase I and Phase II 
regulations. 71 Fed. Reg. 35006 (2006). A 
challenge to those regulations is currently before 
the Fifth Circuit, where proceedings have been 
stayed pending disposition of these cases. See 
ConocoPhillips Co. v. EPA, No. 06-60662. 

[***LEdHR2] [2] To address those enviromnental 
impacts, the EPA set "national perfonnance standards," 
requiring Phase II facilities (with some exceptions) to 
reduce "impingement mortality for all life stages of fish 
and shellfish by 80 to 95 percent from the calculation 
baseline"; a subset of facilities must also reduce 
entraimnent of such aquatic organisms by "60 to 90 
percent from the calculation baseline." 40 CFR § 
125.94(b)(1), (2); see § 125.93 (defining "calculation 
baseline"). Those targets are based on the enviromnental 
improvements achievable through deployment of a mix 
of remedial technologies, 69 Fed. Reg. 41599, which the 
EPA determined were "commercially available and 
economically practicable," id., at 41602. 

In its Phase II rules, however, the EPA expressly 
declined to mandate adoption of closed-cycle cooling 
systems or equivalent [*216] reductions in 
impingement and entraimnent, as it had done for new 
facilities subject to the Phase I rules. /d., at 41601. It 
refused to take that step in part because of the "generally 
high costs" of converting existing facilities to closed
cycle operation, and because "other technologies 
approach the performance of this option." /d., at 41605. 
Thus, while closed-cycle cooling systems could reduce 

impingement and entraimnent mortality by up to 98 
percent, id., at 41601 (compared to the Phase II targets 
of 80 to 95 percent impingement reduction), the cost of 
rendering all Phase II facilities closed-cycle-compliant 
would be approximately $3.5 billion per year, id., at 
41605, nine times the estimated cost of compliance with 
the Phase II perfonnance standards, id., at 41666. 
Moreover, Phase II facilities compelled to convert to 
closed-cycle cooling systems "would produce 2.4 percent 
to 4.0 percent less electricity even while burning the 
same amount of coal," possibly requmng the 
construction of "20 additional 400-MW plants ... to 
replace the generating capacity lost." /d., at 41605. The 
EPA thus concluded that "[a ]lthough not identical, the 
ranges of impingement and entraimnent reduction are 
similar under both options .... [Benefits of compliance 
with the Phase II rules] can approach those of closed
cycle recirculating systems at less cost with fewer 
implementation problems." /d., at 41606. 

The regulations permit the issuance of site-specific 
variances from the national performance standards if a 
facility can demonstrate either that the costs of 
compliance are "significantly greater than" the costs 
considered by the agency in setting the standards, 40 
CFR § 125. 94( a)(5)(i), or that the costs of compliance 
"would be significantly greater than the benefits of 
complying with the applicable performance [**1505] 
standards," § 125.94(a)(5)(ii). Where a variance is 
warranted, the permit-issuing authority must impose 
remedial measures that yield results "as close as 
practicable to the applicable performance standards." § 
125.94(a)(5)(i), (ii). 

[*217] Respondents challenged the EPA's Phase II 
regulations, and the Second Circuit granted their petition 
for review and remanded the regulations to the EPA. 
The Second Circuit identified [***379] two ways in 
which the EPA could permissibly consider costs under 
33 USC § 1326(b): (1) in detennining whether the 
costs of remediation "can be 'reasonably borne' by the 
industry," and (2) in determining which remedial 
technologies are the most cost effective, that is, the 
technologies that reach a specified level of benefit at the 
lowest cost. 475 F.3d, at 99-100. See also id., at 98, 
and n 10. It concluded, however, that cost-benefit 
analysis, which "compares the costs and benefits of 
various ends, and chooses the end with the best net 
benefits," id., at 98, is impermissible under § 1326(b), 
id., at 100. 

The Court of Appeals held the site-specific cost
benefit variance provision to be unlawful. /d., at 114. 
Finding it unclear whether the EPA had relied on cost
benefit analysis in setting the national performance 
standards, or had only used cost-effectiveness analysis, it 
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remanded to the agency for clarification of that point. 
/d., at 104-105. (The remand was also based on other 
grounds which are not at issue here.) The EPA 
suspended operation of the Phase II rules pending further 
rulemaking. 72 Fed. Reg. 37107 (2007). We then 
granted certiorari limited to the following question: 
"Whether [ § 1326(b)] ... authorizes the [EPA] to 
compare costs with benefits in determining 'the best 
technology available for minimizing adverse 
enviromnental impact' at cooling water intake 
structures." 552 US. 1309, 128 S. Ct. 1867, 170 L. Ed. 
2d 743 (2008). 

II 

[***LEdHR3] [3] In setting the Phase II national 
perfonnance standards and providing for site-specific 
cost-benefit variances, the EPA relied on its view that § 
1326(b)'s "best technology available" standard permits 
consideration of the technology's costs, 69 Fed. Reg. 
41626, and of the relationship between those costs and 
the enviromnental benefits produced, id., at [*218] 
41603. That view governs if it is a reasonable 
interpretation of the statute--not necessarily the only 
possible interpretation, nor even the interpretation 
deemed most reasonable by the courts. Chevron USA. 
Inc. v. Natural Resources Defense Council, Inc., 467 
US. 837, 843-844, 104 S. Ct. 2778, 81 L. Ed. 2d 694 
(1984). 4 

4 The dissent finds it "puzzling" that we invoke 
this proposition (that a reasonable agency 
interpretation prevails) at the "outset," omitting 
the supposedly prior inquiry of "'whether 
Congress has directly spoken to the precise 
question at issue."' Post, at 241, n 5, 173 L. Ed. 
2d, at 394 (opinion of Stevens, J.) (quoting 
Chevron, 467 US., at 842, 104 S. Ct. 2778, 81 L. 
Ed. 2d 694). But surely if Congress has directly 
spoken to an issue then any agency interpretation 
contradicting what Congress has said would be 
unreasonable. What is truly "puzzling" is the 
dissent's accompanying charge that the Court's 
failure to conduct the Chevron step-one inquiry at 
the outset "reflects [its] reluctance to consider the 
possibility ... that Congress' silence may have 
meant to foreclose cost-benefit analysis." Post, 
at 241, n 5, 173 L. Ed. 2d, at 394. Our discussion 
of that issue, infra, at 222-223, 173 L. Ed. 2d, at 
381-382, speaks for itself. 

As we have described,§ 1326(b) instructs the EPA 
to set standards for cooling water intake structures that 
reflect "the best technology available for minimizing 
adverse enviromnental impact." The Second Circuit took 
that language to mean the technology that achieves the 

greatest reduction in adverse enviromnental impacts 
[**1506] at a cost that can reasonably be borne by the 
industry. 475 F.3d, at 99-100. That is certainly a 
plausible interpretation of the statute. The "best" 
technology--that which is "most advantageous," 
Webster's New International Dictionary 258 (2d ed. 
[***380] 1953)--may well be the one that produces the 
most of some good, here a reduction in adverse 
enviromnental impact. But "best technology" may also 
describe the technology that most efficiently produces 
some good. In cmrunon parlance one could certainly use 
the phrase "best technology" to refer to that which 
produces a good at the lowest per-unit cost, even if it 
produces a lesser quantity of that good than other 
available technologies. 

Respondents contend that this latter reading is 
precluded by the statute's use of the phrase "for 
minimizing adverse [*219] enviromnental impact." 
Minimizing, they argue, means reducing to the smallest 
amount possible, and the "best technology available for 
minimizing adverse enviromnental impacts" must be the 
economically feasible technology that achieves the 
greatest possible reduction in enviromnental harm. Brief 
for Respondents Riverkeeper, Inc., et al. 25-26. 
[***LEdHR4] [4] But "minimize" is a term that admits 
of degree and is not necessarily used to refer exclusively 
to the "greatest possible reduction." For example, 
elsewhere in the Clean Water Act, Congress declared 
that the procedures implementing the Act "shall 
encourage the drastic minimization of paperwork and 
interagency decision procedures." 33 US. C. § 1251(/). 
If respondents' definition of the term "minimize" is 
correct, the statute's use of the modifier "drastic" is 
superfluous. 

Other provisions in the Clean Water Act also 
suggest the agency's interpretation. When Congress 
wished to mandate the greatest feasible reduction in 
water pollution, it did so in plain language: The 
provision governing the discharge of toxic pollutants into 
the Nation's waters requires the EPA to set "effluent 
limitations [which] shall require the elimination of 
discharges of all pollutants if the Administrator finds ... 
that such elimination is technologically and 
economically achievable," § 13JJ(b)(2)(A) (emphasis 
added). See also § 1316(a)(1) (mandating "where 
practicable, a standard [for new point sources] permitting 
no discharge of pollutants" (emphasis added)). 
[***LEdHR5] [5]Section 1326(b)'s use of the less 
ambitious goal of "minimizing adverse enviromnental 
impact" suggests, we think, that the agency retains some 
discretion to determine the extent of reduction that is 
warranted under the circumstances. That determination 
could plausibly involve a consideration of the benefits 
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derived from reductions and the costs of achieving them. 
Cf. 40 CFR § 125.83 (defining "minimize" for purposes 
of the Phase I regulations as "reduc[ing] to the smallest 
amount, extent, or degree reasonably possible"). It 
seems to us, therefore, that the phrase [*220] "best 
technology available," even with the added specification 
"for minimizing adverse enviromnental impact," does not 
unambiguously preclude cost-benefit analysis.' 

5 Respondents concede that the term "available" 
is ambiguous, as it could mean either 
technologically feasible or economically feasible. 
But any ambiguity in the term "available" is 
largely irrelevant. Regardless of the criteria that 
render a technology "available," the EPA would 
still have to determine which available 
technology is the "best" one. And as discussed 
above, that determination may well involve 
consideration of the technology's relative costs 
and benefits. 

Respondents' alternative (and, alas, also more 
complex) argument rests upon the structure of the Clean 
Water Act. [***LEdHR6] [6] The Act provided that 
during its initial implementation period existing "point 
sources"--discrete [**1507] conveyances [***381] 
from which pollutants are or may be discharged, 33 
US. C. § 1362(14) --were subject to "effluent limitations 
. . . which shall require the application of the best 
practicable control technology currently available." § 
13ll(b)(1)(A) (emphasis added). (We shall call this the 
"BPT" test.) Following that transition period, the Act 
initially mandated adoption, by July 1, 1983 (later 
extended to March 31, 1989), of stricter effluent 
limitations requiring "application of the best available 
technology economically achievable for such category or 
class, which will result in reasonable further progress 
toward the national goal of eliminating the discharge of 
all pollutants." § 13JJ(b)(2)(A) (emphasis added); see 
EPA v. National Crushed Stone Assn., 449 US. 64, 69-
70, 101 S. Ct. 295, 66 L. Ed. 2d 268 (1980). (We shall 
call this the "BATEA'' test.) Subsequent amendment 
limited application of this standard to toxic and 
nonconventional pollutants, and for the remainder 
established a (presumably laxer) test of "best 
conventional-pollutant control technology." § 
13ll(b)(2)(E).6 (We shall call this "BCT.") [*221] 
Finally,§ 1316 subjected certain categories of new point 
sources to "the greatest degree of effluent reduction 
which the Administrator determines to be achievable 
through application of the best available demonstrated 
control technology." § 1316(a)(1) (emphasis added); § 
1316(b)(1)(B). (We shall call this the "BADT" test.) 
The provision at issue here, applicable not to effluents 
but to cooling water intake structures, requires, as we 

have described, "the best technology available for 
minimizing adverse environmental impact," § 1326(b) 
(emphasis added). (We shall call this the "BTA" test.) 

6 The statute does not contain a hyphen between 
the words "conventional" and "pollutant." 
"Conventional pollutant" is a statutory term, 
however, see 33 USC § 1314(a)(4), and it is 
clear that in § 1311 (b)(2)(E) the adjective 
modifies "pollutant" rather than "control 
technology." The hyphen makes that clear. 

[***LEdHR7] [7] The first four of these tests are 
elucidated by statutory factor lists that guide their 
implementation. To take the standards in (presumed) 
order of increasing stringency, see Crushed Stone, supra, 
at 69-70, 101 S. Ct. 295, 66 L. Ed. 2d 268: In applying 
the BPT test the EPA is instructed to consider, among 
other factors, "the total cost of application of technology 
in relation to the effluent reduction benefits to be 
achieved." § 1314(b)(1)(B). In applying the BCT test it 
is instructed to consider "the reasonableness of the 
relationship between the costs of attaining a reduction in 
effluents and the effluent reduction benefits derived." § 
1314(b)(4)(B) (emphasis added). And in applying the 
BATEA and BADT tests the EPA is instructed to 
consider the "cost of achieving such effluent reduction." 
§§ 1314(b)(2)(B), 1316(b)(1)(B). There is no such 
elucidating language applicable to the BTA test at issue 
here. To facilitate comparison, the texts of these five 
tests, the clarifying factors applicable to them, and the 
entities to which they apply are set forth in the 
Appendix, infra. 

The Second Circuit, in rejecting the EPA's use of 
cost-benefit analysis, relied in part on the propositions 
that (1) cost-benefit analysis is precluded under the 
BATEA and BADT tests; and (2) that, insofar as the 
permissibility of cost-benefit analysis is concerned, the 
BTA test (the one at issue here) is to be treated the same 
as those two. See 475 F.3d, at 98. It is [***382] not 
obvious to us that the first of these [*222] propositions 
is correct, but we need not pursue that point, since we 
assuredly do not agree with the second. It is certainly 
reasonable for the agency to conclude that the BTA test 
need not be interpreted to permit only what those other 
two tests pennit. Its text is not identical to theirs. 
[**1508] It has the relatively modest goal of 
"minimizing adverse enviromnental impact" as compared 
with the BATEA's goal of "eliminating the discharge of 
all pollutants." And it is unencumbered by specified 
statutory factors of the sort provided for those other two 
tests, which omission can reasonably be interpreted to 
suggest that the EPA is accorded greater discretion in 
determining its precise content. 
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Respondents and the dissent argue that the mere fact 
that § 1326(b) does not expressly authorize cost-benefit 
analysis for the BT A test, though it does so for two of 
the other tests, displays an intent to forbid its use. This 
surely proves too much. For while it is true that two of 
the other tests authorize cost-benefit analysis, it is also 
true that all four of the other tests expressly authorize 
some consideration of costs. Thus, if respondents' and 
the dissent's conclusion regarding the import of § 
1326(b)'s silence is correct, it is a fortiori true that the 
BTA test pennits no consideration of cost whatsoever, 
not even the "cost-effectiveness" and "feasibility" 
analysis that the Second Circuit approved, see supra, at 
217, 173 L. Ed. 2d, at 379, that the dissent would 
approve, post, at 237, 173 L. Ed. 2d, at 391, and that 
respondents acknowledge. The inference that 
respondents and the dissent would draw from the silence 
is, in any event, implausible, as § 1326(b) is silent not 
only with respect to cost-benefit analysis but with respect 
to all potentially relevant factors. If silence here implies 
prohibition, then the EPA could not consider any factors 
in implementing § 1326(b) --an obvious logical 
impossibility. [***LEdHR8] [8] It is eminently 
reasonable to conclude that§ 1326(b)'s silence is meant 
to convey nothing more than a refusal to tie the agency's 
hands as to whether cost-benefit analysis should be used, 
and if so to what degree. 

[*223] Contrary to the dissent's suggestion, see 
post, at 238-240, 173 L. Ed. 2d, at 393-394, our 
decisions in Whitman v. American Trucking Assns., Inc., 
531 US. 457, 121 S. Ct. 903, 149 L. Ed. 2d 1 (2001), and 
American Textile Mfrs. Institute, Inc. v. Donovan, 452 
US. 490, 101 S. Ct. 2478, 69 L. Ed. 2d 185 (1981), do 
not undermine this conclusion. In American Trucking, 
we held that the text of § 109 of the Clean Air Act, 
"interpreted in its statutory and historical context ... , 
unambiguously bars cost considerations" in setting air 
quality standards under that provision. 531 US., at 471, 
121 S. Ct. 903, 149 L. Ed. 2d 1. The relevant "statutory 
context" included other provisions in the Clean Air Act 
that expressly authorized consideration of costs, whereas 
§ 109didnot. /d., at467-468, 121 S. Ct. 903, 149L. Ed. 
2d 1. American Trucking thus stands for the rather 
unremarkable proposition that sometimes statutory 
silence, when viewed in context, is best interpreted as 
limiting agency discretion. For the reasons discussed 
earlier, § 1326(b)'s silence cannot bear that 
interpretation. 

In American Textile, the Court relied in part on a 
statute's failure to mention cost-benefit analysis in 
holding that the relevant agency was not required to 
engage in cost-benefit analysis in setting certain health 
and [***383] safety standards. 452 US., at 510-512, 

101 S. Ct. 2478, 69 L. Ed. 2d 185. But under Chevron, 
that an agency is not required to do so does not mean 
that an agency is not permitted to do so. 

[***LEdHR9] [9] This extended consideration of 
the text of§ 1326(b), and comparison of that with the 
text and statutory factors applicable to four parallel 
provisions of the Clean Water Act, lead us to the 
conclusion that it was well within the bounds of 
reasonable interpretation for the EPA to conclude that 
cost-benefit analysis is not categorically forbidden. 
Other arguments may be available to preclude such a 
rigorous form of cost-benefit analysis as that which was 
prescribed under the statute's fonner BPT standard, 
which required weighing "the total [**1509] cost of 
application of technology" against "the ... benefits to be 
achieved." See supra, at 221, 173 L. Ed. 2d, at 381. But 
that question is not before us. 

[*224] [***LEdHR10] [10] In the Phase II 
requirements challenged here the EPA sought only to 
avoid extreme disparities between costs and benefits. 
The agency limited variances from the Phase II "national 
performance standards" to circumstances where the costs 
are "significantly greater than the benefits" of 
compliance. 40 CFR § 125.94(a)(5)(ii). In defining the 
"national performance standards" themselves the EPA 
assumed the application of technologies whose benefits 
"approach those estimated" for closed-cycle cooling 
systems at a fraction of the cost: $389 million per year, 
69 Fed. Reg. 41666, as compared with (1) at least $3.5 
billion per year to operate compliant closed-cycle 
cooling systems, id., at 41605 (or $1 billion per year to 
impose similar requirements on a subset of Phase II 
facilities, id., at 41606), and (2) significant reduction in 
the energy output of the altered facilities, id., at 41605. 
And finally, the EPA's assessment of the relatively 
meager financial benefits of the Phase II regulations that 
it adopted--reduced impingement and entraimnent of 1.4 
billion aquatic organisms, id., at 41661, Exh. XII-6, with 
annualized use-benefits of $83 million, id., at 41662, and 
non-use benefits of indeterminate value, id., at 41660-
41661 --when compared to armual costs of $389 million, 
demonstrates quite clearly that the agency did not select 
the Phase II regulatory requirements because their 
benefits equaled their costs. 

While not conclusive, it surely tends to show that 
the EPA's current practice is a reasonable and hence 
legitimate exercise of its discretion to weigh benefits 
against costs that the agency has been proceeding in 
essentially this fashion for over 30 years. See Alaska 
Dept. of Environmental Conservation v. EPA, 540 US. 
461, 487, 124 S. Ct. 983, 157 L. Ed. 2d 967 (2004); 
Barnhart v. Walton, 535 US. 212, 219-220, 122 S. Ct. 
1265, 152 L. Ed. 2d 330 (2002). [***LEdHRll] [11] 
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As early as 1977, the agency determined that, while § 
1326(b) does not require cost-benefit analysis, it is also 
not reasonable to "interpret Section [1326(b)] as 
requiring use of technology whose cost is wholly 
disproportionate to the environmental benefit to be 
gained." In rePublic Service Co. of New Hampshire, 1 
E. A. D. 332, 340 [*225] (1977). See also In re Central 
Hudson Gas and Electric Corp., EPA, General Counsel 
Opinions, NPDES Permits, No. 63, pp 371, 381 (July 29, 
1977) ("EPA ultimately must demonstrate that the 
present value of the cumulative annual cost of 
modifications to cooling water intake structures is not 
wholly out of proportion to the magnitude [***384] of 
the estimated environmental gains"); Seacoast Anti
Pollution League v. Castle, 597 F.2d 306, 311 (CAl 
1979) (rejecting challenge to an EPA permit decision 
that was based in part on the agency's determination that 
further restrictions would be "'wholly disproportionate to 
any enviromnental benefit"'). While the EPA's prior 
"wholly disproportionate" standard may be somewhat 
different from its current "significantly greater than" 
standard, there is nothing in the statute that would 
indicate that the former is a permissible interpretation 
while the latter is not. 

Indeed, in its review of the EPA's Phase I 
regulations, the Second Circuit seemed to recognize that 
§ 1326(b) permits some form of cost-benefit analysis. In 
considering a challenge to the EPA's rejection of dry 
cooling systems' as the "best technology available" for 
Phase I facilities the [** 1510] Second Circuit noted that 
"while it certainly sounds substantial that dry cooling is 
95 percent more effective than closed-cycle cooling, it is 
undeniably relevant that that difference represents a 
relatively small improvement over closed-cycle cooling 
at a very significant cost." Riverkeeper, 358 F.3d, at 
194, n 22. And in the decision below rejecting the use of 
cost-benefit analysis in the Phase II regulations, the 
Second Circuit nonetheless interpreted "best technology 
available" as mandating only those technologies that can 
"be reasonably borne by the industry." 475 F.3d, at 99. 
But whether it is "reasonable" to bear a particular cost 
may well depend on [*226] the resulting benefits; if the 
only relevant factor was the feasibility of the costs, their 
reasonableness would be irrelevant. 

7 Dry cooling systems use air drafts to remove 
heat, and accordingly remove little or no water 
from surrounding water sources. See 66 Fed. 
Reg. 65282 (2001). 

In the last analysis, even respondents ultimately 
recognize that some fonn of cost-benefit analysis is 
pennissible. They acknowledge that the statute's 
language is "plainly not so constricted as to require EPA 

to require industry petitioners to spend billions to save 
one more fish or plankton." Brief for Respondents 
Riverkeeper, Inc., et al. 29. This concedes the principle-
the permissibility of at least some cost-benefit analysis-
and we see no statutory basis for limiting its use to 
situations where the benefits are de minimis rather than 
significantly disproportionate. 

* * * 

We conclude that [***LEdHR12] [12] the EPA 
permissibly relied on cost-benefit analysis in setting the 
national performance standards and in providing for cost
benefit variances from those standards as part of the 
Phase II regulations. The Court of Appeals' reliance in 
part on the agency's use of cost-benefit analysis in 
invalidating the site-specific cost-benefit variance 
provision, 475 F.3d, at 114, was therefore in error, as 
was its remand of the national performance standards for 
clarification of whether cost-benefit analysis was 
impermissibly used, id., at 104-105. We of course 
express no view on the remaining bases for the Second 
Circuit's remand which did not depend on the 
permissibility of cost-benefit analysis. See id., at 108, 
110, 113, 115, 117, 120.8 The judgment [***385] of the 
[*227] Court of Appeals is reversed, and the cases are 
remanded for further proceedings consistent with this 
opinion. 

8 Justice Breyer would remand for the 
additional reason of what he regards as the 
agency's inadequate explanation of the change in 
its criterion for variances--from a relationship of 
costs to benefits that is "'wholly 
disproportionate"' to one that is "'significantly 
greater."' Post, at 236, 173 L. Ed. 2d, at 390 
(opinion concurring in part and dissenting in 
part). That question can have no bearing upon 
whether the EPA can use cost-benefit analysis, 
which is the only question presented here. It 
seems to us, in any case, that the EPA's 
explanation was ample. It explained that the 
"wholly out of proportion" standard was 
inappropriate for the existing facilities subject to 
the Phase II rules because those facilities lack 
"the greater flexibility available to new facilities 
for selecting the location of their intakes and 
installing technologies at lower costs relative to 
the costs associated with retrofitting existing 
facilities," and because "economically 
impracticable impacts on energy prices, 
production costs, and energy production . . . 
could occur if large numbers of Phase II existing 
facilities incurred costs that were more than 
'significantly greater' than but not 'wholly out of 

ED_00011 OPST _00000249-00011 



FOIA 2014-009508 Interim 2 

Page 12 
556 U.S. 208, *; 129 S. Ct. 1498, **; 

173 L. Ed. 2d 369, ***; 2009 U.S. LEXIS 2498 

proportion' to the costs in the EPA's record." 68 
Fed. Reg. 13541 (2003). [***386] APPENDIX 

[**1511] It is so ordered. 

Entities 
Statutory Statutorily Mandated Subject to 
Standard Factors Regulations 
BPT: "Factors relating to the Existing 
"[E]ffluent limitations assessment of best _Qracticable point sources 
... which shall require control technology currently during the 
the application of the available ... shall include Clean Water 
best practicable control consideration of the total cost Act's initial 
technology currently of a_Q_Qlication of technology in implemen-
available." 33 US. C.§ relation to the effluent tation 
1311(b)(1)(A) 
(empha- reduction benefits to be phase. 
sis added). achieved." 33 US. C..~ 1314(b)(1)(B). 
BCT: "Factors relating to the Existing 
"[E]ffluent limitations assessment of best conven- point sources 
... which ... shall require tional_Qollutant control that discharge 
application of the best technology ... shall include "conventional 
conventional pollutant consideration of the reason- pollutants" 
control technology." 33 US. C.§ ableness of the relationship as defined by 
1311(b)(2)(E) 

between the costs of attaining the EPA under 
(emphasis added). a reduction in effluents and 33 USC§ 1314(a)(4). 

the effluent reduction benefits 
derived." 33 US. C.§_ 1314(b)(4)(B). 

BATEA: "Factors relating to the Existing 
"[E]ffluent limitations assessment of best available point sources 
... which ... shall technology shall take into that discharge 
require application of account ... the cost of achiev- toxic pollut-
the best available ing such effluent reduction." ants and non-
technology economically 33 US. C.§_ 1314(b)(2)(B). conventional 
achievable ... which pollutants. 
will result in reasonable 
further progress toward 
the national goal of 
eliminating the dis-
charge of all pollut-
ants." 33 USC§ 13JJ(b)(2)(A) 
(empha-
sis added). 
BADT: "[T]he Administrator shall New point 
"[A] standard for the take into consideration the sources within 
control of the discharge cost of achieving such effluent the categories 
of pollutants which reduction, and any non-water of sources 
reflects the greatest guality, enviromnental im_Qact identified by 
degree of effluent and energy reguirements." 33 US. C. ~ the EPA under 
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1316(b)(l)(B). 
reduction which the 
Administrator deter-
mines to be achievable 
through application of 
the best available 
demonstrated control 
technology." 33 USC§ 1316(a)(1) 
(emphasis 
added). 
BTA: N/A 
"Any standard ... 
applicable to a point 
source shall require 
that the location, 
design, construction, 
and capacity of cooling 
water intake structures 
reflect the best technol-
ogy available for 
minimizing adverse 
environmental impact." 
33 usc§ 1326(b). 

CONCUR BY: BREYER (In Part) 

DISSENT BY: STEVENS BREYER (In Part) 

DISSENT 

[***387] [**1512] [*230] Justice Breyer, 
concurring in part and dissenting in part. 

I agree with the Court that the relevant statutory 
language authorizes the Enviromnental Protection 
Agency (EPA or Agency) to compare costs and benefits. 
Ante, at 217-223, 173 L. Ed. 2d, at 379-383. 
Nonetheless the drafting history and legislative history of 
related provisions, Pub. L. 92-500, §§ 301, 304, 86 Stat. 
844, 850, as amended, 33 USC §§ 1311, 1314, makes 
clear that those who sponsored the legislation intended 
the law's text to be read as restricting, though not 
forbidding, the use of cost-benefit comparisons. And I 
would apply that text accordingly. 

I 

Section 301 provides that, not later than 1977, 
effluent limitations for point sources shall require the 
application of "best practicable control technology," § 

33 USC.$ 1316(b)(1)(A). 

Point sources 
that operate 
cooling water 
intake struc-
tures. 

301(b)(1)(A), 86 Stat. 845 (emphasis added); and that, 
not later than 1983 (later extended to 1989), effluent 
limitations for categories and classes of point sources 
shall require application of the "best available 
technology economically achievable," § 301(b)(2)(A), 
ibid. (emphasis added). Section 304(b), in tum, 
identifies the factors that the Agency shall take into 
account in determining (1) "best practicable control 
technology" and (2) "best available technology." 86 
Stat. 851 (emphasis added). 

With respect to the first, the statute provides that the 
factors taken into account by the Agency "shall include 
consideration of the total cost of application of 
technology in relation to the effluent reduction benefits 
to be achieved from such application ... and such other 
factors as the Administrator deems appropriate." § 
304(b)(1)(B), ibid. With respect to the second, the 
statute says that the Agency "shall take into account ... 
the cost of achieving such effluent reduction" and "such 
other factors as the Administrator deems appropriate." § 
304(b)(2)(B), ibid. 

[*231] The drafting history makes clear that the 
statute reflects a compromise. In the House version of 
the legislation, the Agency was to consider "the cost and 
the economic, social, and enviromnental impact of 
achieving such effluent reduction" when determining 
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both "best practicable" and "best available" technology. 
H. R. 11896, 92d Cong., 2d Sess., §§ 304(b)(l)(B), 
(b)(2)(B) (1972) (as reported from Committee). The 
House Report explained that the "best available 
technology" standard was needed--as opposed to 
mandating the elimination of discharge ofpollutants-
because "the difference in the cost of 100 percent 
elimination of pollutants as compared to the cost of 
removal of 97-99 percent of the pollutants in an effluent 
can far exceed any reasonable benefit to be achieved. In 
most cases, the cost of removal of the last few percentage 
points increases expo[n]entially." H. R. Rep. No. 92-
911, p 103 (1972). 

In the Senate version, the Agency was to consider 
"the cost of achieving such effluent reduction" when 
determining both "best practicable" and "best available" 
technology. S. 2770, 92d Cong., 1st Sess., §§ 
304(b)(l)(B), (b)(2)(B) (1971) (as reported from 
Committee). The Senate Report explains that "the 
technology must be available at a cost ... which the 
Administrator determines to be reasonable." S. Rep. No. 
92-414, p 52 [***388] (1971) (hereinafter S. Rep.). But 
it said nothing about comparing costs and benefits. 

[**1513] The final statute reflects a modification of 
the House's language with respect to "best practicable," 
and an adoption of the Senate's language with respect to 
"best available." S. Conf. Rep. No. 92-1236, pp 124-125 
(1972). The final statute does not require the Agency to 
compare costs to benefits when determining "best 
available technology," but neither does it expressly 
forbid such a comparison. 

The strongest evidence in the legislative history 
supporting the respondents' position--namely, that 
Congress intended to forbid comparisons of costs and 
benefits when determining the "best available 
technology"--can be found in [*232] a written 
discussion of the Act's provisions distributed to the 
Senate by Senator Edmund Muskie, the Act's principal 
sponsor, when he submitted the Conference Report for 
the Senate's consideration. 118 Cong. Rec. 33693 
(1972). The relevant part of that discussion points out 
that, as to "best practicable technology," the statute 
requires application of a "balancing test between total 
cost and effluent reduction benefits." !d., at 33696; see§ 
304(b)(l)(B). But as to "best available technology," it 
states: "While cost should be a factor in the 
Administrator's judgment, no balancing test will be 
required." Ibid.; see § 304(b)(2)(B). And Senator 
Muskie's discussion later speaks of the Agency 
"evaluat[ing] ... what needs to be done" to eliminate 
pollutant discharge and "what is achievable," both 
"without regard to cost." Ibid. 

As this language suggests, the Act's sponsors had 
reasons for minimizing the EPA's investigation of, and 
reliance upon, cost-benefit comparisons. The 
preparation of formal cost-benefit analyses can take too 
much time, thereby delaying regulation. And the 
sponsors feared that such analyses would emphasize 
easily quantifiable factors over more qualitative factors 
(particularly environmental factors, for example, the 
value of preserving nonmarketable species of fish). See 
S. Rep., at 47. Above all, they hoped that minimizing 
the use of cost-benefit comparisons would force the 
development of cheaper control technologies; and doing 
so, whatever the initial inefficiencies, would eventually 
mean cheaper, more effective cleanup. See id., at 50-51. 

Nonetheless, neither the sponsors' language nor the 
underlying rationale requires the Act to be read in a way 
that would forbid cost-benefit comparisons. Any such 
total prohibition would be difficult to enforce, for every 
real choice requires a decisiomnaker to weigh 
advantages against disadvantages, and disadvantages can 
be seen in terms of (often quantifiable) costs. Moreover, 
an absolute prohibition would bring about irrational 
results. As the respondents themselves say, it would 
make no sense to require plants to [*233] "spend 
billions to save one more fish or plankton." Brief for 
Respondent Riverkeeper, Inc., et al. 29. That is so even 
if the industry might somehow afford those billions. 
And it is particularly so in an age of limited resources 
available to deal with grave enviromnental problems, 
where too much wasteful expenditure devoted to one 
problem may well mean considerably fewer resources 
available to deal effectively with other (perhaps more 
serious) problems. 

Thus Senator Muskie used nuanced language, which 
one can read as leaving [***389] to the Agency a degree 
of authority to make cost-benefit comparisons in a 
manner that is sensitive both to the need for such 
comparisons and to the concerns that the law's [**1514] 
sponsors expressed. The relevant statement begins by 
listing various factors that the statute requires the 
Administrator to take into account when applying the 
phrase "practicable" to "classes and categories." 118 
Cong. Rec. 33696. It states that, when doing so, the 
Administrator must apply (as the statute specifies) a 
"balancing test between total cost and effluent reduction 
benefits." Ibid. At the same time, it seeks to reduce the 
likelihood that the Administrator will place too much 
weight upon high costs by adding that the balancing test 
"is intended to limit the application of technology only 
where the additional degree of effluent reduction is 
wholly out of proportion to the costs of achieving" a 
"marginal level of reduction." Ibid. 
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Senator Muskie's statement then considers the 
"different test" that the statute requires the Administrator 
to apply when determining the "'best available"' 
technology. Ibid. (emphasis added). Under that test, the 
Administrator "may consider a broader range of 
technological alternatives." Ibid. And in detennining 
what is "'best available' for a category or class, the 
Administrator is expected to apply the same principles 
involved in making the detennination of 'best 
practicable' ... except as to cost-benefit analysis." Ibid. 
(emphasis added). That is, "[ w ]hile cost should be a 
factor . . . no balancing test will be required." Ibid. 
(emphasis [*234] added). Rather, "[t]he Administrator 
will be bound by a test of reasonableness." Ibid. 
(emphasis added). The statement adds that the "'best 
available"' standard "is intended to reflect the need to 
press toward increasingly higher levels of control." Ibid. 
(emphasis added). And "the reasonableness of what is 
'economically achievable' should reflect an evaluation of 
what needs to be done to move toward the elimination of 
the discharge of pollutants and what is achievable 
through the application of available technology--without 
regard to cost." Ibid. (emphasis added). 

I believe, as I said, that this language is deliberately 
nuanced. The statement says that where the statute uses 
the term "best practicable," the statute requires 
comparisons of costs and benefits; but where the statute 
uses the term "best available," such comparisons are not 
"required." Ibid. (emphasis added). Senator Muskie 
does not say that all efforts to compare costs and benefits 
are forbidden. 

Moreover, the statement points out that where the 
statute uses the term "best available," the Administrator 
"will be bound by a test of reasonableness." Ibid. 
(emphasis added). It adds that the Administrator should 
apply this test in a way that reflects its ideal objective, 
moving as closely as is technologically possible to the 
elimination of pollution. It thereby says the 
Administrator should consider, i.e., take into account, 
how much pollution would still remain if the best 
available technology were to be applied everywhere-
"without regard to cost." Ibid. It does not say that the 
Administrator must set the standard based solely on the 
result of that determination. (It would be difficult to 
reconcile the alternative, more absolute reading of this 
language with the Senator's earlier "test of 
reasonableness.") 

I say that one may, not that one must, read Senator 
Muskie's statement [***390] this way. But to read it 
differently would put the Agency in conflict with the test 
of reasonableness by threatening to impose massive costs 
far in excess of any benefit. For 30 years the EPA has 

read the statute and its history [*235] in this way. The 
EPA has thought that it would not be "reasonable to 
interpret [**1515] Section 316(b) as requiring use of 
technology whose cost is wholly disproportionate to the 
enviromnental benefit to be gained." In re Pub. Serv. 
Co. of N. H. (Seabrook Station, Units 1 and 2), 1 E. A. 
D. 332, 340 (1977), remanded on other grounds, 
Seacoast Anti-Pollution League v. Castle, 572 F.2d 872 
(CAl 1978) (emphasis added); see also In re Central 
Hudson Gas & Elec. Corp., EPA, General Counsel 
Opinions, NPDES Pennits, No. 63, p 371 (July 29, 1977) 
(also applying a "wholly disproportionate" test); In re 
Pub. Serv. Co. of N. H., 1 E. A. D. 455 (1978) (same). 
"[T]his Court will normally accord particular deference 
to an agency interpretation of 'longstanding' duration." 
Barnhart v. Walton, 535 US. 212, 220, 122 S. Ct. 1265, 
152 L. Ed. 2d 330 (2002). And for the last 30 years, the 
EPA has given the statute a pennissive reading without 
suggesting that in doing so it was ignoring or thwarting 
the intent of the Congress that wrote the statute. 

The EPA's reading of the statute would seem to 
pennit it to describe enviromnental benefits in non
monetized terms and to evaluate both costs and benefits 
in accordance with its expert judgment and scientific 
knowledge. The Agency can thereby avoid lengthy 
formal cost-benefit proceedings and futile attempts at 
comprehensive monetization, see 69 Fed. Reg. 41661-
41662 (2004); take account of Congress' technology
forcing objectives; and still prevent results that are 
absurd or unreasonable in light of extreme disparities 
between costs and benefits. This approach, in my view, 
rests upon a "reasonable interpretation" of the statute-
legislative history included. Hence it is lawful. Chevron 
US. A. Inc. v. Natural Resources Defense Council, Inc., 
467 US. 837, 844, 104 S. Ct. 2778, 81 L. Ed. 2d 694 
(1984). Most of what the majority says is consistent with 
this view, and to that extent I agree with its opinion. 

II 

The cases before us, however, present an additional 
problem. We here consider a rule that permits variances 
from [*236] national standards if a facility demonstrates 
that its costs would be "significantly greater than the 
benefits of complying." 40 CFR § 125.94(a)(5)(ii) 
(2008). The words "significantly greater" differ from the 
words the EPA has traditionally used to describe its 
standard, namely, "wholly disproportionate." Perhaps 
the EPA does not mean to make much of that difference. 
But if it means the new words to set forth a new and 
different test, the EPA must adequately explain why it 
has changed its standard. Motor Vehicle Mfrs. Ass'n v. 
State Farm Mut. Auto. Ins. Co., 463 US. 29, 42-43, 103 
S. Ct. 2856, 77 L. Ed. 2d 443 (1983); Nat'! Cable & 
Telecomms. Ass'n v. Brand X Internet Servs., 545 US. 
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967, 981, 125 S. Ct. 2688, 162 L. Ed. 2d 820 (2005); 
Thomas Jefferson Univ. v. Shalala, 512 US. 504, 524, n 
3, 114 S. Ct. 2381, 129 L. Ed. 2d 405 (1994) (Thomas, J., 
dissenting). 

I am not convinced the EPA has successfully 
explained the basis for the change. It has referred to the 
fact [***391] that existing facilities have less flexibility 
than new facilities with respect to installing new 
technologies, and it has pointed to special, energy-related 
impacts of regulation. 68 Fed. Reg. 13541 (2003) 
(proposed rule). But it has not explained why the 
traditional "wholly disproportionate" standard cannot do 
the job now, when the EPA has used that standard (for 
existing facilities and otherwise) with apparent success 
in the past. See, e.g., Central Hudson, supra. 

[**1516] Consequently, like the majority, I would 
remand these cases to the Court of Appeals. But unlike 
the majority I would permit that court to remand the 
cases to the EPA so that the EPA can either apply its 
traditional "wholly disproportionate" standard or provide 
an adequately reasoned explanation for the change. 

Justice Stevens, with whom Justice Souter and 
Justice Ginsburg join, dissenting. 

Section 316(b) of the Clean Water Act (CWA), 33 
US. C. § 1326(b), which governs industrial powerplant 
water intake [*23 7] structures, provides that the 
Environmental Protection Agency (EPA or Agency) 
"shall require" that such structures "reflect the best 
technology available for mmnmzmg adverse 
enviromnental impact." The EPA has interpreted that 
mandate to authorize the use of cost-benefit analysis in 
promulgating regulations under§ 316(b). For instance, 
under the Agency's interpretation, technology that would 
otherwise qualify as the best available need not be used 
if its costs are "significantly greater than the benefits" of 
compliance. 40 CFR § 125.94(a)(5)(ii) (2008). 

Like the Court of Appeals, I am convinced that the 
EPA has misinterpreted the plain text of § 316(b). 
Unless costs are so high that the best technology is not 
"available," Congress has decided that they are 
outweighed by the benefits of minimizing adverse 
enviromnental impact. Section 316(b) neither expressly 
nor implicitly authorizes the EPA to use cost-benefit 
analysis when setting regulatory standards; fairly read, it 
prohibits such use. 

I 

As typically performed by the EPA, cost-benefit 
analysis requires the Agency to first monetize the costs 
and benefits of a regulation, balance the results, and then 
choose the regulation with the greatest net benefits. The 

process is particularly controversial in the environmental 
context in which a regulation's financial costs are often 
more obvious and easier to quantifY than its 
enviromnental benefits. And cost-benefit analysis often, 
if not always, yields a result that does not maximize 
enviromnental protection. 

For instance, although the EPA estimated that water 
intake structures kill 3.4 billion fish and shellfish each 
year,' [*238] see 69 Fed. Reg. 41586 (2004), the 
Agency struggled to calculate the [***392] value of the 
aquatic life that would be protected under its § 316(b) 
regulations, id., at41661. To compensate, the EPA took 
a shortcut: Instead of monetizing all aquatic life, the 
Agency counted only those species that are 
connnercially or recreationally harvested, a tiny slice 
(1.8 percent to be precise) of all impacted fish and 
shellfish. This narrow focus in tum skewed the Agency's 
calculation of benefits. When the EPA attempted to 
value all aquatic life, the benefits measured $735 
million. 2 But when the EPA decided to give [**1517] 
zero value to the 98.2 percent offish not connnercially or 
recreationally harvested, the benefits calculation dropped 
dramatically--to $83 million. /d., at 41666. The Agency 
acknowledged that its failure to monetize the other 98.2 
percent of affected species "'could result in serious 
misallocation of resources,"' id., at 41660, because its 
"comparison of complete costs and incomplete benefits 
does not provide an accurate picture of net benefits to 
society."3 

To produce energy, industrial powerplants 
withdraw billions of gallons of water daily from 
our Nation's waterways. Thermo-electric 
powerplants alone demand 39 percent of all 
freshwater withdrawn nationwide. See Dept. of 
Energy, Addressing the Critical Link Between 
Fossil Energy and Water 2 (Oct. 2005), 
http://www .netl.doe.gov /technologies/coalpower/ 
ewr/pubs/NETL _Water _Paper _Fina 
1_ Oct.2005.pdf (all Internet materials as visited 
Mar. 18, 2009, and available in Clerk of Court's 
case file). The fish and shellfish are killed by 
"impingement" or "entraimnent." Impingement 
occurs when aquatic organisms are trapped 
against the screens and grills of water intake 
structures. Entraimnent occurs when these 
organisms are drawn into the intake structures. 
See Riverkeeper, Inc. v. EPA, 475 F.3d 83, 89 
(CA2 2007); 69 Fed. Reg. 41586 (2004). 
2 EPA, Economic and Benefits Analysis for the 
Proposed Section 316(b) Phase II Existing 
Facilities Rule, p Dl-4 (EPA-821-R-02-001, Feb. 
2002), 
http://www .epa.gov /waterscience/316b/phase2/ec 
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onbenefits. 
3 EPA, Economic and Benefits Analysis for the 
Final Section 316(b) Phase II Existing Facilities 
Rule, p Dl-5 (EPA-821-R-04-005, Feb. 2004), 
http://www .epa.gov /waterscience/316b/phase2/ec 
onbenefits/final.htm. 

Because benefits can be more accurately monetized 
in some industries than in others, Congress typically 
decides whether it is appropriate for an agency to use 
cost-benefit analysis in crafting regulations. Indeed, this 
Court has recognized that "[w]hen Congress has intended 
that an agency engage in cost-benefit analysis, it has 
clearly indicated such intent on the face of the statute." 
American Textile Mfrs. [*239] Institute, Inc. v. 
Donovan, 452 US. 490, 510, 101 S. Ct. 2478, 69 L. Ed. 
2d 185 (1981). Accordingly, we should not treat a 
provision's silence as an implicit source of cost-benefit 
authority, particularly when such authority is elsewhere 
expressly granted and it has the potential to 
fundamentally alter an agency's approach to regulation. 
Congress, we have noted, "does not alter the fundamental 
details of a regulatory scheme in vague terms or ancillary 
provisions--it does not, one might say, hide elephants in 
mouseholes." Whitman v. American Trucking Assns., 
Inc., 531 US. 457, 468, 121 S. Ct. 903, 149 L. Ed. 2d 1 
(2001). 

When interpreting statutory silence in the past, we 
have sought guidance from a statute's other provisions. 
Evidence that Congress confronted an issue in some 
parts of a statute, while leaving it unaddressed in others, 
can demonstrate that Congress meant its silence to be 
decisive. We concluded as much in American Trucking. 
In that case, the Court reviewed the EPA's claim that § 
109 of the Clean Air Act (CAA), 42 USC § 7409(a) 
(2000 ed.), authorized the Agency to consider 
implementation costs in setting ambient air quality 
standards. We read § 109, which was silent on the 
matter, to prohibit Agency reliance on cost 
considerations. After examining other provisions in 
which Congress had given the Agency authority to 
consider costs, the Court "refused to find implicit in 
ambiguous sections of the CAA an [***393] 
authorization to consider costs that has elsewhere, and so 
often, been expressly granted." 531 US., at 467, 121 S. 
Ct. 903, 149 L. Ed. 2d 1 . Studied silence, we thus 
concluded, can be as much a prohibition as an explicit 
"no." 

Further motivating the Court in American Trucking 
was the fact that incorporating implementation costs into 
the Agency's calculus risked countermanding Congress' 
decision to protect public health. The cost of 
implementation, we said, "is both so indirectly related to 
public health and so full of potential for canceling the 

conclusions drawn from direct health effects that it 
would surely have been expressly mentioned in [the text] 
had Congress meant it to be considered." /d., at 469, 121 
S. Ct. 903, 149 L. Ed. 2d 1 

[*240] American Trucking's approach should have 
guided the Court's reading of [**1518] § 316(b). 
Nowhere in the text of§ 316(b) does Congress explicitly 
authorize the use of cost-benefit analysis as it does 
elsewhere in the CW A. And the use of cost-benefit 
analysis, like the consideration of implementation costs 
in American Trucking, "pad[ s]" § 316(b) 's enviromnental 
mandate with tangential economic efficiency concerns. 
/d., at 468, 121 S. Ct. 903, 149 L. Ed. 2d 1 . Yet the 
majority fails to follow American Trucking despite that 
case's obvious relevance to our inquiry. 

II 

In 1972, Congress amended the CWA to strike a 
careful balance between the country's energy demands 
and its desire to protect the enviromnent. The Act 
required industry to adopt increasingly advanced 
technology capable of mitigating its detrimental 
enviromnental impact. Not all point sources were 
subject to strict rules at once. Existing plants were 
granted time to retrofit with the best technology while 
new plants were required to incorporate such technology 
as a matter of design. Although Congress realized that 
technology standards would necessarily put some firms 
out of business, see EPA v. National Crushed Stone 
Assn., 449 US. 64, 79, 101 S. Ct. 295, 66 L. Ed. 2d 268 
(1980), the statute's steady march was toward stricter 
rules and potentially higher costs. 

Section 316(b) was an integral part of the statutory 
scheme. The provision instructs that "[a]ny standard 
established pursuant to section 1311 of this title or 
section 1316 of this title and applicable to a point source 
shall require that the location, design, construction, and 
capacity of cooling water intake structures reflect the 
best technology available for minimizing adverse 
environmental impact." 33 USC§ 1326(b) (2006 ed.) 
(emphasis added).' The "best technology [*241] 
available," or "BTA," standard delivers a clear 
command: To minimize the adverse enviromnental 
impact of water intake structures, the EPA must require 
industry to adopt the best technology available. 

4 The two cross-referenced provisions, § § 1311 
and 1316, also establish "best technology" 
standards, the first applicable to existing point 
sources and the second to new facilities. The 
reference to these provisions in § 316(b) merely 
requires any rule promulgated under those 
provisions, when applied to a point source with a 
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water intake structure, to incorporate § 316(b) 
standards. 

Based largely on the observation that§ 316(b)'s text 
offers little guidance and therefore delegates some 
amount of gap-filling authority to the EPA, the Court 
concludes that the [***394] Agency has discretion to 
rely on cost-benefit analysis. See ante, at 222-223, 173 
L. E~. ?d, at 381-382. The Court assumes that, by not 
~peCifymg how the EPA is to determine BT A, Congress 
mtended to give considerable discretion to the EPA to 
decide how to proceed. Silence, in the majority's view, 
rep~esents an~biguity and an invitation for the Agency to 
dec1de for 1tself which factors should govern its 
regulatory approach. 

The appropriate analysis requires full consideration 
of the CW A's structure and legislative history to 
detennine whether Congress contemplated cost-benefit 
analysis and, if so, under what circumstances it directed 
the EPA to utilize it. This approach reveals that 
Congress granted the EPA authority to use cost-benefit 
analysis in some contexts but not others, and that 
Congress intended to control, not delegate, when cost
benefit analysis should be used. See Chevron US.A. Inc. 
v. Natural Resources Defense Council, Inc., 467 US. 
837, 842-843, 104 S. Ct. 2778, 81 L. Ed 2d 694 (1984).' 

5 The majority announces at the outset that the 
EPA's reading of the BT A standard "governs if it 
is a reasonable interpretation of the statute--not 
necessarily the only possible interpretation, nor 
even the interpretation deemed most reasonable 
by the courts." Ante, at 218, 17 3 L. Ed 2 d, at 
379. This observation is puzzling in light of the 
cmrunonly understood practice that, as a first 
step, we ask "whether Congress has directly 
spoken to the precise question at issue." 
Chevron, 467 US., at 842, 104 S. Ct. 2778, 81 L. 
Ed 2d 694. Only later, if Congress' intent is not 
clear, do we consider the reasonableness of the 
agency's action. Id, at 843, 104 S. Ct. 2778, 81 
L. Ed 2d 694. Assuming ambiguity and moving 
to the second step reflects the Court's reluctance 
to consider the possibility, which it later laments 
is "more complex," ante, at 220, 173 L. Ed 2d, at 
380, that Congress' silence may have meant to 
foreclose cost-benefit analysis. 

[**1519] Powerful evidence of Congress' decision 
not to authorize cost-benefit analysis in the BTA 
standard lies in the series of [*242] standards adopted 
to regulate the outflow, or effluent, from industrial 
powerplants. Passed at the same time as the BTA 
standard at issue here, the effluent limitation standards 
imposed increasingly strict technology requirements on 

industry. In each effluent limitation provision, Congress 
distinguished its willingness to allow the EPA to 
consider costs from its willingness to allow the Agency 
to conduct a cost-benefit analysis. And to the extent 
Congress permitted cost-benefit analysis, its use was 
intended to be temporary and exceptional. 

. !he first tier of technology standards applied to 
ex1stmg plants--facilities for which retrofitting would be 
particularly costly. Congress required these plants to 
adopt "effluent limitations ... which shall require the 
application of the best practicable control technology 
currently available." 33 US.C. § 13JJ(b)(1)(A). 
Because this "best practicable," or "BPT," standard was 
meant to ~ase industry's transition to the new technology
b~sed ~egnne, Congress gave BPT two unique features: 
F1r~t, 1t would be temporary, remaining in effect only 
until July 1, 1983.6 Second, it specified that the EPA was 
to conduct a cost-benefit analysis in setting BPT 
requirements by considering "the total cost of application 
of technology in relation to the effluent reduction 
benefits to be achieved from such application."' [***395] 
§ 1314(b)(1)(B). Pennitting cost-benefit analysis in BPT 
gave. the EPA the ability to cushion the new technology 
re~mrement. For a limited [*243] time, a technology 
w1th costs that exceeded its benefits would not be 
considered "best." 

6 Congress later extended the deadline to March 
31, 1989. 
7 Senator Muskie, the Senate sponsor of the 
legislation, described the cost-benefit analysis 
permitted under BPT as decidedly narrow, 
asserting that "[t]he balancing test between total 
cost and effluent reduction benefits is intended to 
limit the application of technology only where 
the additional degree of effluent reduction is 
wholly out of proportion to the costs of achieving 
such marginal level of reduction for any class or 
category of sources." 1 Legislative History of the 
Water Pollution Control Act Amendments of 
1972 (Connnittee Print compiled for the Senate 
Cmrunittee on Public Works by the Library of 
Congress), Ser. No. 93-1, p 170 (1973) 
(hereinafter Leg. Hist.) 

. !he second tier of technology standards required 
ex1stmg powerplants to adopt the "best available 
technology economically achievable" to advance "the 
national goal of eliminating the discharge of all 
pollutants." § 13JJ(b)(2)(A). In setting this "best 
available technology," or "BAT,"' standard, Congress 
gave the EPA a notably different command for deciding 
what technology would quality as "best": The [**1520] 
EPA was to consider, among other factors, "the cost of 
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achieving such effluent reduction," but Congress did not 
grant it authority to balance costs with the benefits of 
stricter regulation. § 1314(b)(2)(B). Indeed, in Crushed 
Stone this Court explained that the difference between 
BPT and BAT was the existence of cost-benefit authority 
in the first and the absence of that authority in the 
second. See 449 US., at 71, 101 S. Ct. 295, 66 L. Ed. 2d 
268 ("Similar directions are given the Administrator for 
determining effluent reductions attainable from the BAT 
except that in assessing BAT total cost is no longer to be 
considered in comparison to effluent reduction 
benefits"). 

8 Although the majority calls this "BATEA," 
the parties refer to the provision as "BAT," and 
for simplicity, so will I. 

The BAT standard's legislative history strongly 
supports the view that Congress purposefully withheld 
cost-benefit authority for this tier of regulation. See 
ibid., n 10. The House of Representatives and the Senate 
split over the role cost-benefit analysis would play in the 
BAT provision. The House favored the tool, see H. R. 
Rep. No. 92-911, p 107 (1972), 1 Leg. Hist. 794, while 
the Senate rejected it, see 2 id., at 1183; id., at 1132. The 
Senate view ultimately prevailed in the final legislation, 
resulting in a BAT standard that was "not subject to any 
test of cost in relation to effluent reduction benefits or 
any form of cost/benefit analysis." 3 Legislative History 
of the Clean Water Act of 1977: A Continuation of the 
Legislative History of the Federal Water Pollution 
Control Act (Cmrunittee Print compiled for the [*244] 
Senate Committee on Environment and Public Works by 
the Library of Congress), Ser. No. 95-14, p 427 (1978). 

The third and strictest regulatory tier was reserved 
for new point sources--facilities that could incorporate 
technology improvements into their initial design. These 
new facilities were required to adopt "the best available 
demonstrated control technology," or "BADT," which 
Congress described as "a standard ... which reflect[s] 
the greatest degree of effluent reduction." § 1316( a)( 1). 
In administering BADT, Congress directed the EPA to 
consider "the cost of achieving such effluent reduction." 
§ 1316(b)(1)(B). But because BADT was meant to be 
the most stringent standard of all, Congress made no 
mention of cost-benefit analysis. Again, the silence was 
intentional. [***396] The House's version of BADT 
originally contained an exemption for point sources for 
which "the economic, social, and enviromnental costs 
bear no reasonable relationship to the economic, social, 
and enviromnental benefit to be obtained." 1 Leg. Hist. 
798. That this exemption did not appear in the final 
legislation demonstrates that Congress considered, and 
rejected, reliance on cost-benefit analysis for BADT. 

It is in this light that the BT A standard regulating 
water intake structures must be viewed. The use of cost
benefit analysis was a critical component of the CW A's 
structure and a key concern in the legislative process. 
We should therefore conclude that Congress intended to 
forbid cost-benefit analysis in one provision of the Act in 
which it was silent on the matter when it expressly 
authorized its use in another.' [*245] See, e.g., Allison 
Engine Co. v. [**1521] United States ex ref. Sanders, 
553 US. 662, 671, 128 S. Ct. 2123, 2129-2130, 170 L. 
Ed. 2d 1030, 1039 (2008); Russello v. United States, 464 
US. 16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983) 
("[W]here Congress includes particular language in one 
section of a statute but omits it in another . . ., it is 
generally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion" 
(internal quotation marks omitted)). This is particularly 
true given Congress' decision that cost-benefit analysis 
would play a temporary and exceptional role in the CW A 
to help existing plants transition to the Act's ambitious 
enviromnental standards.10 Allowing cost-benefit 
analysis in the BTA standard, a pennanent mandate 
applicable to all powerplants, serves no such purpose and 
instead fundamentally weakens the provision's mandate.ll 

9 The Court argues that, if silence in§ 316(b) 
signals the prohibition of cost-benefit analysis, it 
must also foreclose the consideration of all other 
potentially relevant discretionary factors in 
setting BTA standards. Ante, at 222, 173 L. Ed. 
2d, at 382. This aU-or-nothing reasoning rests on 
the deeply flawed asstunption that Congress 
treated cost-benefit analysis as just one among 
many factors upon which the EPA could 
potentially rely to establish BTA. Yet, as 
explained above, the structure and legislative 
history of the CW A demonstrate that Congress 
viewed cost-benefit analysis with special 
skepticism and controlled its use accordingly. 
The Court's assumption of equivalence is thus 
plainly incorrect. Properly read, Congress' 
silence in § 316(b) forbids reliance on the cost
benefit tool but does not foreclose reliance on all 
other considerations, such as a determination 
whether a technology is so costly that it is not 
"available" for industry to adopt. 
10 In 1977, Congress established an additional 
technology-based standard, commonly referred to 
as "best conventional pollutant control 
technology," or "BCT," to govern conventional 
pollutants previously covered by the BAT 
standard. See 33 USC § 13JJ(b)(2)(E). The 
BCT standard required the EPA to consider, 
among other factors, "the relationship between 
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the costs of attaining a reduction in effluents and 
the effluent reduction benefits derived." § 
1314(b)(4)(B). That Congress expressly 
authorized cost-benefit analysis in BCT further 
confirms that Congress treated cost-benefit 
analysis as exceptional and reserved for itself the 
authority to decide when it would be used in the 
Act. 
11 The Court attempts to cabin its holding by 
suggesting that a "rigorous fonn of cost-benefit 
analysis," such as the form "prescribed under the 
statute's former BPT standard," may not be 
permitted for setting BTA regulations. Ante, at 
223, 173 L. Ed 2d, at 383. Thus the Court has 
effectively instructed the Agency that it can 
perform a cost-benefit analysis so long as it does 
not resemble the kind of cost-benefit analysis 
Congress elsewhere authorized in the CW A. The 
majority's suggested limit on the Agency's 
discretion can only be read as a concession that 
cost-benefit analysis, as typically performed, may 
be inconsistent with the BTA mandate. 

Accordingly, I would hold that the EPA is without 
authority to perform cost-benefit analysis in setting BTA 
standards. [*246] To the extent the EPA [***397] 
relied on cost-benefit analysis in establishing its BTA 
regulations,12 that action was contrary to law, for 
Congress directly foreclosed such reliance in the statute 
itself. 13 [**1522] Chevron, 467 US., at 843, 104 S. Ct. 
2778, 81 L. Ed 2d 694. Because we granted certiorari to 
decide only whether the EPA has authority to conduct 
cost-benefit analysis, there is no need to define the 
universe of considerations upon which the EPA can 
properly rely in administering the BTA standard. I 
would leave it to the Agency to decide how to proceed in 
the first instance. 

12 The "national performance standards" the 
EPA adopted were shaped by economic 
efficiency concerns at the expense of finding the 
technology that best mmnmzes adverse 
environmental impact. In its final rulemaking, 
the Agency declined to require industrial plants 
to adopt closed-cycle cooling technology, which 
by recirculating cooling water requires less water 
to be withdrawn and thus fewer aquatic 
organisms to be killed. Riverkeeper, Inc. v. EPA, 
358 F.3d 174, 182, n 5 (CA2 2004); 69 Fed Reg. 
41601, and n 44. This the Agency decided 
despite its acknowledgment that "closed-cycle, 

III 

recirculating cooling systems ... can reduce 
mortality from impingement by up to 98 percent 
and entrainment by up to 98 percent." Id, at 
41601. The EPA instead permitted individual 
plants to resort to a "suite" of options so long as 
the method used reduced impingement and 
entrainment by the more modest amounts of 80 
and 60 percent, respectively. See 40 CFR § 
125.94(b) (2008). The Agency also permitted 
individual plants to obtain a site-specific variance 
from the national performance standards if they 
could prove (1) that compliance costs would be 
"significantly greater than" those the Agency 
considered when establishing the standards, or 
(2) that compliance costs "would be significantly 
greater than the benefits of complying with the 
applicable performance standards," § 
125.94(a)(5). 
13 Thus, the Agency's past reliance on a 
"wholly disproportionate" standard, a mild 
variant of cost-benefit analysis, is irrelevant. See 
ante, at 224-225, 173 L. Ed 2d, at 383 (majority 
opinion). Because "Congress has directly spoken 
to the precise question at issue," Chevron, 467 
US., at 842, 104 S. Ct. 2778, 81 L. Ed 2d 694, 
longstanding yet impermissible agency practice 
cannot ripen into permissible agency practice. 

Because the Court unsettles the scheme Congress 
established, I respectfully dissent. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 122 and 125 

[EPA-HQ-OW-2008-0667, FRL-9289-2] 

RIN 2040-AE95 

National Pollutant Discharge 
Elimination System-Cooling Water 
Intake Structures at Existing Facilities 
and Phase I Facilities 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
establish requirements under section 
316(b) of the Clean Water Act (CWA) for 
all existing power generating facilities 
and existing manufacturing and 
industrial facilities that withdraw more 
than 2 million gallons per day (MGD) of 
water from waters of the U.S. and use 
at least twenty-five (25) percent of the 
water they withdraw exclusively for 
cooling purposes. The proposed 
national requirements, which would be 
implemented through National 
Pollutant Discharge Elimination System 
(NPDES) permits, would establish 
national requirements applicable to the 
location, design, construction, and 
capacity of cooling water intake 
structures at these facilities by setting 
requirements that reflect the best 
technology available (BTA) for 
minimizing adverse environmental 
impact. The proposed rule constitutes 
EPA's response to the remand of the 
Phase II existing facility rule and the 
remand of the existing facilities portion 
of the Phase Ill rule. In addition, EPA is 
also responding to the decision in 
Riverkeeper I and proposing to remove 
from the Phase I new facility rule the 
restoration-based compliance alternative 
and the associated monitoring and 
demonstration requirements. EPA 
expects this proposed regulation would 
minimize adverse environmental 
impacts, including substantially 
reducing the harmful effects of 
impingement and entrainment. As a 
result, the Agency anticipates this 
proposed rule would help protect 
ecosystems affected by cooling water 
intake structures and preserve aquatic 
organisms and the ecosystems they 
inhabit in waters used by cooling water 
intake structures at existing facilities. 
DATES: Comments must be received on 
or before July 19, 2011. 
ADDRESSES: Submit your comments, 
identified by Docket No. EPA-HQ-OW-
2008-0667 by one of the following 
methods: 

• http:www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: OW-Docket@epa.gov, 
Attention Docket ID No. EPA-HQ-OW-
2008-0667. 

• Mail: Water Docket, U.S. 
Environmental Protection Agency, Mail 
Code: 4203M, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460. Attention 
Docket ID No. EPA-HQ-OW-2008-
0667. Please include a total of 3 copies. 
In addition, please mail a copy of your 
comments on information collection 
provisions to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), Attn: 
Desk Officer for EPA, 725 17th St., NW., 
Washington, DC 20503. 

• Hand Delivery: Water Docket, EPA 
Docket Center, EPA West Building 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC, Attention Docket 
ID No. EPA-HQ-OW-2008-0667. Such 
deliveries are only accepted during the 
Docket's normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information by 
calling 202-566-2426. 

Instructions: Direct your comments to 
Docket No. EPA-HQ-OW-2008-0667. 
EPA's policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:! I 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:!/ 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an "anonymous access" system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:!/ 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 

encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the http:!/ 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are avai I able either 
electronically in http:! I 
www.regulations.gov or in hard copy at 
the Water Docket in the EPA Docket 
Center, EPA/DC, EPA West, Room 3334, 
1301 Constitution Ave., NW., 
Washington, DC. The Public Reading 
Room is open from 8:30 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. The telephone number 
for the Public Reading Room is 202-
566-1744, and the telephone number for 
the Water Docket is 202-566-2426. 
FOR FURTHER INFORMATION CONTACT: For 
additional technical information, 
contact Paul Shriner at 202-566-1076; 
e-mail: shriner.paul@epa.gov. For 
additional economic information, 
contact Erik Helm at 202-566-1049; e
mail: helm.erik@epa.gov. For additional 
biological information, contact Tom 
Born at 202-566-1001; e-ma i I: 
born.tom@epa.gov. 

SUPPLEMENTARY INFORMATION: 
What Entities Are Regulated By This 

Action? This proposed rule would apply 
to existing facilities that use cooling 
water intake structures to withdraw 
water from waters of the U.S. and have 
or require a National Pollutant 
Discharge Elimination System (NPDES) 
permit issued under Section 402 of the 
CWA. Existing facilities subject to this 
regulation would include those with a 
design intake flow greater than 2 MGD. 
If a facility meets these conditions, it is 
subject to today's proposed regulations. 
If a facility has or requires a NPDES 
permit but does not meet the 2 MGD 
intake flow threshold, it would be 
subject to permit conditions 
implementing section 316(b), developed 
by the NPDES permit director, on a 
case-by-case basis, using best 
professional judgment. This proposal 
defines the term "cooling water intake 
structure" to mean the total physical 
structure and any associated waterways 
used to withdraw water from waters of 
the U.S., provided that at least twenty
five percent of the water withdrawn is 
used for cooling purposes. The cooling 
water intake structure extends from the 
point at which water is withdrawn from 
the surface water source up to, and 
including, the intake pumps. Generally, 
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facilities that meet these criteria fall into 
two major groups: steam electric 
generating faci I i ties and man ufactu ring 
faci I i ties. 

The following table lists the types of 
entities that are potentially subject to 
this proposed rule. This table is not 
intended to be exhaustive, but rather 

provides a guide for readers regarding 
entities likely to be regulated by this 
action. Other types of entities not listed 
in the table could also be regulated. 

Category 

Federal, State and 
Local Government. 

Industry .................... .. 

Examples of regulated entities 

Operators of steam electric generating point source dischargers 
that employ cooling water intake structures .. 

Operators of industrial point source dischargers that employ 
cooling water intake structures .. 

Steam electric generating ............................................................. .. 

Agricultural production .................................................................. .. 
Metal mining .................................................................................. . 
Oil and gas extraction (Excluding offshore and coastal subcat

egories). 
Mining and quarrying of nonmetallic minerals .............................. . 
Food and kindred products .......................................................... .. 

Tobacco products ......................................................................... .. 
Textile mill products ...................................................................... .. 
Lumber and wood products, except furniture .............................. .. 

Paper and allied products ............................................................ .. 

Chemical and allied products ........................................................ . 

Petroleum refining and related industries .................................... .. 
Rubber and miscellaneous plastics products ................................ . 

Stone, clay, glass, and concrete products .................................... . 
Primary metal industries ................................................................ . 

Fabricated metal products, except machinery and transportation 
equipment. 

Industrial and commercial machinery and computer equipment ... 

Transportation equipment .............................................................. . 

Measuring, analyzing, and controlling instruments; photographic, 
medical, and optical goods; watches and clocks. 

Electric, gas, and sanitary services .............................................. .. 

Educational services ...................................................................... . 
Engineering, accounting, research, management and related 

services. 

Supporting Documentation 

1. Docket 

Standard Industrial 
Classification Codes 

4911 and 493 .......... .. 

See below ................ . 

4911 and 493 .......... .. 

0133 ........................ .. 
1011 ......................... . 
1311, 1321 .............. .. 

1474 ........................ .. 
2046, 2061' 2062, 

2063, 2075, 2085. 

2141 ......................... . 
2211 ......................... . 
2415, 2421, 2436, 

2493. 
2611' 2621' 2631' 

2676. 

28 (except 2895, 
2893, 2851, and 
2879). 

2911, 2999 .............. .. 
3011, 3069 .............. .. 

3241 ........................ .. 
3312, 3313, 3315, 

3316, 3317, 3334, 
3339, 3353, 3363, 
3365, 3366. 

3421, 3499 

3523, 3531 

3724, 3743, 3764 .... .. 

3861 ........................ .. 

4911' 4931' 4939, 
4961. 

8221 ......................... . 
8731 ........................ .. 

North American Industry 
Codes (NAIC) 

221111' 221112, 221113, 
221119, 221121' 221122, 
221111' 221112, 221113, 
221119, 221121' 221122. 

See below. 

221111' 221112, 221113, 
221119, 221121' 221122, 
221111, 221112, 221113, 
221119, 221121' 221122. 

111991' 11193. 
21221. 
211111, 211112. 

212391. 
311221, 311311, 311312, 

311313, 311222, 311225, 
31214. 

312229, 31221. 
31321. 
321912, 321113, 321918, 

321999, 321212, 321219. 
3221, 322121, 32213, 

322121, 322122, 32213, 
322291. 

325 (except 325182, 
32591' 32551' 32532). 

32411, 324199. 
326211' 31332, 326192, 

326299. 
32731. 
324199, 331111, 331112, 

331492, 331222, 332618, 
331221, 22121, 331312, 
331419, 331315, 331521, 
331524, 331525. 

332211, 337215, 332117, 
332439, 33251, 332919, 
339914, 332999. 

333111' 332323, 332212, 
333922, 22651' 333923, 
33312. 

336412, 333911' 33651' 
336416. 

333315, 325992. 

221111' 221112, 221113, 
221119, 221121' 221122, 
22121, 22133. 

61131. 
54171. 

To determine whether your facility 
could be regulated by this action, you 
should carefully examine the 
applicability criteria in§ 125.91 of the 
proposed rule. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed for technical information in the 
preceding FOR FURTHER INFORMATION 

CONTACT section. 

EPA has established an official public 
docket for this action under Docket I D 
No. EPA-HQ-OW-2008-0667. The 
official public docket consists of the 
documents specifically referenced in 
this action, any public comments 
received, and other information related 

to this action. Although a part of the 
official docket, the public docket does 
not include information claimed as 
Confidential Business Information (CBI) 
or other information the disclosure of 
which is restricted by statute. For 
information on how to access materials 
in the docket, refer to the preceding 
ADDRESSES section. To view docket 
materials, please call ahead to schedule 
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an appointment. Every user is entitled 
to copy 266 pages per day before 
incurring a charge. The Docket may 
charge 15 cents for each page over the 
266-page limit plus an administrative 
fee of $25.00. 

2. Electronic Access 

You may access this Federal Register 
document and the docket electronically, 
as well as submit public comments, 
through the Web site http:!/ 
www.regulations.gov by searching for 
Docket ID No. EPA-HQ-OW-2008-
0667. For additional information about 
the public docket, visit the EPA Docket 
Center homepage at http:! I 
www.epa.gov/epahome/dockets.htm. 

3. Technical Support Documents 

The proposed regulation is supported 
by three major documents: 

1. Economic and Benefits Analysis for 
the Proposed Section 316(b) Existing 
Facilities Rule (EPA-821-R-11-003), 
hereafter referred to as the Economic 
and Benefits Analysis (EBA or more 
simply EA). This document presents the 
analysis of compliance costs, closures, 
energy supply effects, and a summary of 
benefits associated with the proposed 
rule. 

2. Environmental and Economic 
Benefits Analysis for the Proposed 
Section 316(b) Existing Facilities Rule 
(EPA-821-R-11-002), hereafter referred 
to as the Environmental and Economic 
Benefits Analysis (EEBA). This 
document examines cooling water 
intake structure impacts and regulatory 
benefits at the regional level. 

3. Technical Development Document 
for the Proposed Section 316(b) Existing 
Facilities Rule (EPA-821-R-11-001), 
hereafter referred to as the Technical 
Development Document (TDD). This 
document presents detailed information 
on the methods used to develop unit 
costs and describes the set of 
technologies that may be used to meet 
the proposed rule requirements. 

Table of Contents 

I. Legal Authority, Purpose, and Background 
of Today's Proposed Regulation 

A. Legal Authority 
B. Purpose of Today's Proposed Regulation 
C. Background 

II. Proposed Amendments Related to the 
Phase I Rule 

A. Restoration Provisions Not Authorized 
B. Corrections to Subpart I 

Ill. What new information has EPA obtained 
or developed in support of this proposed 
rule? 

A. Additional Data 
B. I mpl ementati on Experience 
C. New or Revised Analyses 

IV. Revised Industry Description 
A. Water Use in Power Production and 

Manufacturing 

B. Overview of Electric Generators 
C. Overview of Manufacturers 
D. Other Existing Facilities 

V. Scope and Appl i cabi I ity of the Proposed 
Section 316(b) Existing Facility Rule 

A. General Applicability 
B. What is an "existing facility" for 

purposes of the section 316(b) Phase II 
rule? 

C. What is "cooling water" and what is a 
"cooling water intake structure?" 

D. Would my facility be covered if it is a 
point source discharger? 

E. Would my facility be covered if it 
withdraws water from waters of the U.S.? 
What if my facility obtains cooling water 
from an independent supplier? 

F. What intake flow thresholds result in an 
existing facility being subject to this 
proposed rule? 

G. Offshore Oil and Gas Facilities, Seafood 
Processing Vessels or LNG Import 
Terminals BTA Requirements Under 
This Proposed Rule 

H. What is a "new unit" and how are new 
units addressed under this proposed 
rule? 

VI. BT A Consideration 
A. EPA's Approach to BTA 
B. Technologies Considered To Minimize 

Impingement and Entrainment 
C. Technology Basis for Today's Proposed 

Regulation 
D. Options Considered for Today's 

Proposed Regulation 
E. Option Selection 
F. Four Factors Support EPA's Decision To 

Establish Site-Specific BTA Entrainment 
Controls for Existing Facilities 

G. The Process for Establishing Site-
Specific BT A Entrainment Controls 

H. Implementation 
I. EPA's Costing of the Preferred Option 
J. Consideration of Cost/Benefit on a Site

Specific Basis 
VII. Economic Impact of the Proposed Rule 

A. Overview of Costs to Com pi yi ng 
Faci I ities and Federal and State 
Governments 

B. Development of Com pi iance Costs 
C. Social Cost of the Regulatory Options 
D. Economic Impact 

VIII. Benefits Analysis 
A. Introduction 
B. Regional Study Design 
C. Physical Impacts of I&E Mortality 
D. National Benefits of Today's Considered 

Options 
E. Uncertainty and Limitations 

IX. Implementation 
A. How would the proposed requirements 

be applied? 
B. When would affected facilities be 

required to com pi y? 
C. What are my requirements? 
D. What information must I submit in my 

permit application? 
E. When are application studies due? 
F. What are the monitoring requirements in 

today's proposal for existing facilities? 
G. What reports would I be required to 

submit? 
H. What records would I be required to 

keep? 
I. Are there other federal statutes that could 

be incorporated into a faci I ity's permit? 

J. What is the director's role under today's 
proposal? 

X. Related Acts of Congress, Executive 
Orders, and Agency Initiatives 

A. Executive Order 12866: Regulatory 
Planning and Review 

B. Paperwork Reduction Act 
C. Regulatory Flexibility Act (RFA) 
D. Unfunded Mandates Reform Act 

(UMRA) 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Di stri buti on, or Use 

I. National Technology Transfer and 
Advancement Act 

J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 

K. Executive Order 13158: Marine 
Protected Areas 

XI. Solicitation of Data and Comments 
A. General Solicitation of Comment 
B. Specific Solicitation of Comments and 

Data 

I. Legal Authority, Purpose, and 
Background of Today's Proposed 
Regulation 

A. Legal Authority 

Today's proposal is issued under the 
authority of sections 101, 301, 304, 308, 
316,401,402,501, and 510 of the Clean 
Water Act (CWA), 33 U.S.C. 1251, 1311, 
1314, 1318, 1326, 1341, 1342, 1361, and 
1370. 

B. Purpose of Today's Proposed 
Regulation 

The purpose of today's proposed rule 
is to propose national requirements for 
cooling water intake structures at 
existing facilities that implement 
section 316(b) of the CWA. Section 
316(b) of the CWA provides that any 
standard established pursuant to section 
301 or 306 of the CWA and applicable 
to a point source must require that the 
location, design, construction, and 
capacity of cooling water intake 
structures reflect the best technology 
available (BTA) for minimizing adverse 
environmental impact. 

EPA first promulgated regulations to 
implement section 316(b) in 1976. The 
U.S. Court of Appeals for the Fourth 
Circuit remanded these regulations to 
EPA which withdrew them, leaving in 
place a provision not remanded that 
directed permitting authorities to 
determine BTA for each facility on a 
case-by-case basis. In 1995, EPA entered 
into a consent decree establishing a 
schedule for taking final action on 
regulations to implement section 316(b). 
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Pursuant to a schedule in the amended 
decree providing for final action on 
regulations in three phases, in 2001, 
EPA published a Phase I rule governing 
new facilities. The U.S. Court of 
Appeals for the Second Circuit, while 
generally upholding the rule, rejected 
the provisions allowing restoration to be 
used to meet the requirements of the 
rule. Riverkeeper, Inc. v. U.S. EPA, 358 
F. 3d 174, 181 (2d Cir.2004) 
("Riverkeeper 1"). Today's proposed rule 
proposes to delete these restoration 
provisions. 

In 2004, EPA published the Phase II 
rule applicable to existing power plants 
with a design intake flow greater than or 
equal to 50 MGD. Following challenge, 
the Second Circuit remanded numerous 
aspects of the rule to the Agency, 
including the Agency's decision to 
reject closed-cycle cooling as BTA. The 
Agency made this determination, in 
part, based on a consideration of costs 
and benefits. The Second Circuit 
concluded that a comparison of the 
costs and benefits of closed-cycle 
cooling was not a proper factor to 
consider in determining BTA. 
Riverkeeper, Inc. v. U.S.EPA, 475 F. 3d 
83 (2d Cir. 2007) ("Riverkeeper II"). In 
2008, the U.S, Supreme Court agreed to 
review the Riverkeeper II decision 
limited to a single issue: whether 
section 316(b) authorizes EPA to 
balance costs and benefits in 316(b) 
rulemaking. In April 2009, in Entergy 
Corp. v. Riverkeeper Inc., 129 S. Ct. 
1498, 68 ERC 1001 (2009) (40 ER 770, 
4/3/09), the Supreme Court ruled that it 
is permissible under section 316(b) to 
consider costs and benefits in 
determining the best technology 
available to minimize adverse 
environmental impacts. The court left it 
to EPA's discretion to decide whether 
and how to consider costs and benefits 
in 316(b) actions, including rulemaking 
and BPJ determinations. The Supreme 
Court remanded the rule to the Second 
Circuit. Subsequently, EPA asked the 
Second Circuit to return the rule to the 
Agency for further review of the rule. 

In 2006, EPA published the Phase Ill 
rule. The Phase Ill rule establishes 
316(b) requirements for certain new 
offshore oil and gas extraction facilities. 
In addition, EPA determined that, in the 
case of electric generators with a design 
intake flow of less than 50 MGD and 
existing manufacturing facilities, 316(b) 
requirements should be established by 
NPDES permit directors on a case-by
case basis using their best professional 
judgment. In July 2010, the U.S. Court 
of Appeals for the Fifth Circuit issued 
a decision upholding EPA's rule for new 
offshore oil and gas extraction facilities. 
Further, the court granted the request of 

EPA and environmental petitioners in 
the case to remand the existing faci I i ty 
portion of the rule back to the Agency 
for further rulemaking. See section C.2 
below for a more detailed discussion of 
the history of EPA's actions to address 
standards for cooling water intake 
structures. 

In response to the remand in Phase II, 
the remand of the existing facility 
portion of the Phase Ill rule, and the 
associated Supreme Court decision, EPA 
is today proposing a number of 
requirements. Most significantly, EPA is 
proposing requirements reflecting the 
best technology available for 
minimizing adverse environmental 
impact, applicable to the location, 
design, construction, and capacity of 
cooling water intake structures for 
existing facilities. EPA is treating 
existing power generating facilities and 
existing manufacturing and industrial 
facilities in one proceeding. Today's 
proposal applies to all existing power 
generating facilities and existing 
manufacturing and industrial facilities 
that have a design intake flow of at least 
two million gallons from waters of the 
United States and use at least twenty
five (25) percent of the water they 
withdraw exclusively for cooling 
purposes. In addition, EPA is today also 
responding to the decision in 
Riverkeeper I and proposing minor 
changes to the Phase I rule for new 
facilities. Specifically, EPA proposes to 
remove from the Phase I rule the 
restoration-based compliance alternative 
and the associated monitoring and 
demonstration requirements. 

C. Background 

1. The Clean Water Act 

The Federal Water Pollution Control 
Act, also known as the Clean Water Act 
(CWA), 33 U.S.C. 1251 et seq., seeks to 
restore and maintain the chemical, 
physical, and biological integrity of the 
nation's waters. 33 U.S.C. 1251(a). 
Among the goals of the Act is that 
wherever attainable, an interim goal of 
water quality which provides for the 
protection and propagation of fish, 
shellfish, and wildlife and provides for 
recreation in and on the water. 33 U.S.C. 
1251(a)(2). 

In furtherance of these objectives, the 
CWA establishes a comprehensive 
regulatory program, key elements of 
which are (1) a prohibition on the 
discharge of pollutants from point 
sources to waters of the United States, 
except in compliance with the statute; 
(2) authority for EPA or authorized 
States or Tribes to issue National 
Pollutant Discharge Elimination System 
(NPDES) permits that authorize and 

regulate the discharge of pollutants; and 
(3) requirements for effluent limitations 
and other conditions in NPDES permits 
to implement applicable technology
based effluent limitations guidelines 
and standards and applicable State 
water quality standards. 

Section 402 of the CWA authorizes 
EPA (or an authorized State or Tribe) to 
issue an NPDES permit to any person 
discharging any pollutant or 
combination of pollutants from a point 
source into waters of the United States. 
Forty-seven States and one U.S. territory 
are authorized under section 402(b) to 
administer the NPDES permitting 
program. NPDES permits restrict the 
types and amounts of pollutants, 
including heat, that may be discharged 
from various industrial, commercial, 
and other sources of wastewater. These 
permits control the discharge of 
pollutants by requiring dischargers to 
meet technology-based effluent 
limitations guidelines (ELGs) or new 
source performance standards (NSPS) 
established pursuant to section 301 or 
section 306. Where such nationally 
applicable ELGs or NSPS exist, permit 
authorities must incorporate them into 
permit requirements. Where they do not 
exist, permit authorities establish 
effluent limitations and conditions, 
reflecting the appropriate level of 
control (depending on the type of 
pollutant) based on the best professional 
judgment (BPJ) of the permit writer. 
Limitations based on these guidelines, 
standards, or on best professional 
judgment are known as technology
based effluent limits. Where technology
based effluent limits are inadequate to 
meet applicable State water quality 
standards, section 301 (b)(1 )(C) of the 
Clean Water Act requires permits to 
include more stringent limits to meet 
applicable water quality standards. 
NPDES permits also routinely include 
standard conditions applicable to all 
permits, special conditions, and 
monitoring and reporting requirements. 
In addition to these requirements, 
NPDES permits must contain conditions 
to implement the requirements of 
section 316(b). 

Section 510 of the Clean Water Act 
provides that, except as provided in the 
Clean Water Act, nothing shall preclude 
or deny the right of any State (or 
political subdivision thereof) to adopt or 
enforce any requirement respecting 
control or abatement of poll uti on; 
except that if a limitation, prohibition or 
standard of performance is in effect 
under the Clean Water Act, such State 
may not adopt any other limitation, 
prohibition, or standard of performance 
which is less stringent than the 
limitation, prohibition, or standard of 
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performance under the Act. EPA 
interprets this to reserve for the States 
authority to implement requirements 
that are more stringent than the Federal 
requirements under state law. PUD No. 
1 of Jefferson County v. Washington 
Dep't of Ecology, 511 U.S. 700, 705 
(1994). 

Sections 301, 304, and 306 of the 
CWA require that EPA develop 
technology-based effluent limitations 
guidelines and new source performance 
standards that are used as the basis for 
discharge requirements in wastewater 
discharge permits. EPA develops these 
effluent limitations guidelines and 
standards for categories of industrial 
dischargers based on the pollutants of 
concern discharged by the industry, the 
degree of control that can be attained 
using various levels of pollution control 
technology, consideration ofvarious 
economic tests appropriate to each level 
of control, and other factors identified 
in sections 304 and 306 of the CWA 
(such as non-water quality 
environmental impacts i ncl udi ng energy 
impacts). EPA has promulgated 
regulations setting effluent limitations 
guidelines and standards under sections 
301, 304, and 306 of the CWA for more 
than 56 industries. See 40 CFR parts 405 
through 471. EPA has established 
effluent limitations guidelines and 
standards that apply to most of the 
industry categories that use cooling 
water intake structures (e.g., steam 
electric power generation, paper and 
allied products, petroleum refining, iron 
and steel manufacturing, and chemicals 
and allied products). 

Section 316(b) states that any 
standard established pursuant to section 
301 or section 306 of [the Clean Water] 
Act and applicable to a point source 
shall require that the location, design, 
construction, and capacity of cooling 
water intake structures reflect the best 
technology available for minimizing 
adverse environmental impact. 

Section 316(b) addresses the adverse 
environmental impact caused 
specifically by the intake of cooling 
water, rather than discharges of 
pollutants, i ncl udi ng thermal 
discharges, into waters of the United 
States. Despite this special focus, the 
requirements of section 316(b) remain 
closely linked to several of the core 
elements of the NPDES permit program 
established under section 402 of the 
CWA to control discharges of pollutants 
into navigable waters. Thus, while 
effluent limitations apply to the 
discharge of pollutants by NPDES
permitted point sources to waters of the 
United States, section 316(b) applies to 
facilities subject to NPDES requirements 
that also withdraw water from a water 

of the United States for cooling and that 
use a cooling water intake structure to 
do SO. 

The CWA does not describe the 
factors to be considered in establishing 
section 316(b) substantive performance 
requirements that reflect the "best 
technology available for minimizing 
adverse environmental impact" nor does 
it require that EPA develop nationally 
applicable performance requirements 
through rule making. The most recent 
guidance in interpreting 316(b) comes 
from the U.S. Supreme Court's decision 
in Entergy Corp. v. Riverkeeper, Inc. As 
noted, the decision was limited to the 
single question of whether Section 
316(b) of the Clean Water Act authorizes 
EPA to compare costs and benefits of 
various technologies when setting 
national performance standards for 
cooling water intake structures under 
Section 316(b) of the Clean Water Act. 
In Riverkeeper II, the Second Circuit 
rejected EPA's determination that 
closed-cycle cooling was not BTA 
because it could not determine whether 
EPA had improperly considered costs 
and benefits in its 316(b) rulemaking. 
The Supreme Court reversed and 
remanded the Second Circuit ruling in 
a 6-3 opinion authored by Justice 
Scalia. The Court held that it is 
reasonable for EPA to conduct a cost
benefit analysis in setting national 
performance standards for cooling water 
intake structures under Section 316(b). 
The Court held that EPA has the 
discretion to consider costs and benefits 
under Section 316(b) but is not required 
to consider costs and benefits. The 
Court's discussion of the language of 
section 316(b )-section 316(b) is 
"unencumbered by specified statutory 
factors"-and its critique of the Second 
Circuit's decision affirms EPA's broad 
discretion to consider a number of 
factors in standard setting under section 
316(b). While the Supreme Court's 
decision is limited to whether or not 
EPA may consider one factor (cost/ 
benefit analysis) under section 316(b), 
the language also suggests that EPA has 
wide discretion in considering other 
factors that it deems relevant to 316(b) 
standard setting. ("It is eminently 
reasonable to conclude that§ 1326b's 
silence is meant to convey nothing more 
than a refusal to tie the agency's hands 
as to whether cost-benefit analysis 
should be used, and if so to what 
degree." 129 S.Ct. 1498, 1508 (2009). 

Regarding the other factors EPA may 
consider, section 316(b) cross references 
sections 301 and 306 of the CWA by 
requiring that any standards established 
pursuant to those sections also must 
require that the location, design, 
construction and capacity of intake 

structures reflect BT A. EPA has 
interpreted the cross reference as 
authorizing consideration of the same 
factors considered under those 
provisions Thus, for example, section 
306 directs EPA to establish 
performance standards for new sources 
based on the "best available 
demonstrated control technology" 
(BADT). 33 U.S.C. 1316(a)(1). In 
establishing BADT, EPA "shall take into 
consideration the cost of achieving such 
effluent reduction, and any non-water 
quality environmental impact and 
energy requirements." 33 U.S.C. 
1316(b)(2)(B). The specific cross
reference in CWA section 316(b) to 
CWA section 306 "is an invitation to 
look to section 306 for guidance in 
discerning what factors Congress 
intended the EPA to consider in 
determining the 'best technology 
available' "for new sources. See 
Riverkeeper v. EPA, 358 F. 2d 174, 186 
(2nd Cir. 2004). 

Similarly, Section 301 of the CWA 
requires EPA to establish standards 
known as "effluent limitations" for 
existing point source discharges in two 
phases. In the first phase, applicable to 
all pollutants, EPA must establish 
effluent limitations based on the "best 
practicable control technology currently 
available" (BPT). 33 U.S.C. 
1311(b)(1)(A). In establishing BPT, the 
CWA directs EPA to consider the total 
cost of application of technology in 
relation to the effluent reduction 
benefits to be achieved from such 
application, and to also take into 
account the age of the equipment and 
facilities involved, the process 
employed, the engineering aspects of 
the application of various types of 
control techniques, process changes, 
non-water quality environmental impact 
(i ncl udi ng energy requirements), and 
such other factors as [EPA] deems 
appropriate. 33 U.S.C. 1314(b)(1)(b). 

In the second phase, EPA must 
establish effluent limitations for 
conventional pollutants based on the 
"best conventional pollution control 
technology" (BCT), and for toxic 
pollutants based on the "best available 
technology economically achievable" 
(BAT). 33 U.S.C. 1311 (b )(2)(A), (E). 

In determining BCT, EPA must 
consider, among other factors, the 
relationship between the costs of 
attaining a reduction in effluents and 
the effluent reduction benefits derived, 
and the comparison of the cost and level 
of reduction of such pollutants from the 
discharge from publicly owned 
treatment works to the cost and level of 
reduction of such pollutants from a 
class or category of industry source 
* * *and the age of equipment and 
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facilities involved, the process 
employed, the engineering aspects 
* * *of various types of control 
techniques, process changes, the cost of 
achieving such effluent reduction, non
water quality environmental impacts 
(i ncl udi ng energy requirements), and 
such other factors as [EPA] deems 
appropriate. 33 U.S.C. 1314(b)(4)(B). 

In determining BAT, the CWA directs 
EPA to consider "the age of equipment 
and facilities involved, the process 
employed, the engineering aspects 
* * *of various types of control 
techniques, process changes, the cost of 
achieving such effluent reduction, non
water quality environmental impacts 
(i ncl udi ng energy requirements), and 
such other factors as [EPA] deems 
appropriate." 33 U.S.C. 1314(b)(2)(B). 

Section 316(b) expressly refers to 
section 301, and the phrase "best 
technology available" is very similar to 
the phrases "best available technology 
economically achievable" and "best 
practicable control technology currently 
available" in that section. Thus, section 
316(b), section 301(b)(1)(A)-the BPT 
provision-and section 301 (b)(1 )(B)
the BAT provision-all include the 
terms "best," "technology," and 
"available," but neither BPT nor BAT 
goes on to consider minimizing adverse 
en vi ron mental impacts, as BT A does. 
See 33 U.S.C. 1311(b)(1)(A) and (2)(A). 
These facts, coupled with the brevity of 
section 316(b) itself, prompt EPA to look 
to section 301 and, ultimately, section 
304 for further guidance in determining 
the "best technology available to 
minimize adverse environmental 
impact" of cooling water intake 
structures for existing facilities. 

By the same token, however, there are 
significant differences between section 
316(b) and sections 301 and 304. See 
Riverkeeper, Inc. v. United States 
Environmental Protection Agency (2nd 
Cir. Feb. 3, 2004) ("not every statutory 
directive contained [in sections 301 and 
306] is applicable" to a section 316(b) 
rulemaking). Moreover, as the Supreme 
Court recognized, while the provisions 
governing the discharge of toxic 
pollutants must require the elimination 
of discharges if technically and 
economically achievable, section 316(b) 
has the less ambitious goal of 
"minimizing adverse environmental 
impact." 129 S.Ct. 1498, 1506. In 
contrast to the effluent limitations 
provisions, the object of the "best 
technology available" is explicitly 
articulated by reference to the receiving 
water: to minimize adverse 
environmental impact in the waters 
from which cooling water is withdrawn. 
This difference is reflected in EPA's past 
practices in implementing sections 301, 

304, and 316(b). EPA has established 
BAT effluent limitations guidelines and 
NSPS based on the efficacy of one or 
more technologies to reduce pollutants 
in wastewater in relation to their costs 
without necessarily considering the 
impact on the receiving waters. This 
contrasts to 316(b) requirements, where 
EPA has previously considered the costs 
of technologies in relation to the 
benefits of minimizing adverse 
environmental impact in establishing 
316(b) limits, which historically has 
been done on a case-by case basis. In Re 
Public Service Co. of New Hampshire, 
10 ERC 1257 (June 17, 1977); In Re 
Public Service Co. of New Hampshire, 1 
EBAD 455 (Aug. 4, 1978); Seacoast Anti
Pollution League v. Costle, 597 F. 2d 
306 (1st Cir. 1979). EPA concluded that, 
because both section 301 and 306 are 
expressly cross-referenced in section 
316(b), EPA reasonably interpreted 
section 316(b) as a uthori zing 
consideration of the same factors, 
including costs, as in those sections. 
EPA interpreted "best technology 
available" to mean the best technology 
available at an "economically 
practicable" cost. This approach squared 
with the limited legislative history of 
section 316(b) which suggested the BT A 
was to be based on technology whose 
costs were "economically practicable." 
In debate on section 316(b), one 
legislator explained that "[t]he reference 
here to 'best technology available' is 
intended to be interpreted to mean the 
best technology available commercially 
at an economically practicable cost." 
118 Gong. Rec. 33,762 (1972) (statement 
of Rep. Clausen) (emphasis added). 

For EPA's initial Phase II rulemaking, 
as it had during 30 years of BPJ section 
316(b) permitting, EPA therefore 
interpreted CWA section 316(b) as 
authorizing EPA to consider not only 
the costs of technologies but also their 
effects on the water from which the 
cooling water is withdrawn. 

2. History of Actions To Address 
Cooling Water Intake Structures Under 
the NPDES Program 

a. 1976 Rulemaking 

In April 1976, EPA promulgated 
regulations under section 316(b) that 
addressed cooling water intake 
structures. 41 FR 17387 (Apri I 26, 1976), 
see also the proposed rule at 38 FR 
34410 (December 13, 1973). The rule 
added a new § 401.14 to 40 CFR Chapter 
I that reiterated the requirements of 
Clean Water Act section 316(b). It also 
added a new part 402, which included 
three sections: (1) Section 402.10 
(Applicability), (2) § 402.11 (Specialized 
definitions), and (3) §402.12 (Best 

technology available for cooling water 
intake structures). Section 402.10 stated 
that the provisions of part 402 applied 
to "cooling water intake structures for 
point sources for which effluent 
limitations are established pursuant to 
section 301 or standards of performance 
are established pursuant to section 306 
of the Act." Section 402.11 defined the 
terms "cooling water intake structure," 
"location," "design," "construction," 
"capacity," and "Development 
Document." Section 402.12 included the 
following language: The information 
contained in the Development 
Document shall be considered in 
determining whether the location, 
design, construction, and capacity of a 
cooling water intake structure of a point 
source subject to standards established 
under section 301 or 306 reflect the best 
technology available for minimizing 
adverse environmental impact. 

In 1977, fifty-eight electric utility 
companies challenged those regulations, 
arguing that EPA had failed to comply 
with the requirements of the 
Administrative Procedure Act (APA) in 
promulgating the rule. Specifically, the 
utilities argued that EPA had neither 
published the Development Document 
in the Federal Register nor properly 
incorporated the document into the rule 
by reference. The U.S. Court of Appeals 
for the Fourth Circuit agreed and, 
without reaching the merits of the 
regulations themselves, remanded the 
rule. Appalachian Power Co. v. Train, 
566 F.2d 451 (4th Cir. 1977). EPA later 
withdrew part 402. 44 FR 32956 (June 
7, 1979). The regulation at §401.14, 
which reiterates the statutory 
requirement, remains in effect. 

Since the Fourth Circuit remanded 
EPA's section 316(b) regulations in 
1977, NPDES permit authorities have 
made decisions implementing section 
316(b) on a case-by-case, site-specific 
basis. EPA published draft guidance 
addressing section 316(b) 
implementation in 1977. See Draft 
Guidance for Evaluating the Adverse 
Impact of Cooling Water Intake 
Structures on the Aquatic Environment: 
Section 316(b) Pub. L. 92-500 (U.S. 
EPA, 1977). This draft guidance 
described the studies recommended for 
evaluating the impact of cooling water 
intake structures on the aquatic 
environment and recommended a basis 
for determining the best technology 
available for minimizing adverse 
environmental impact. The 1977 section 
316(b) draft guidance states, "[t]he 
environmental-intake interactions in 
question are highly site-specific and the 
decision as to best technology available 
for intake design, I ocati on, construction, 
and capacity must be made on a case-
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by-case basis." (Section 316(b) Draft 
Guidance, U.S. EPA, 1977, p. 4). This 
case-by-case approach was also 
consistent with the approach described 
in the 1976 Development Document 
referenced in the remanded regulation. 
The 1977 section 316(b) draft guidance 
suggested a general process for 
developing information needed to 
support section 316(b) decisions and 
presenting that information to the 
permitting authority. The process 
involved the development of a site 
specific study of the environmental 
effects associated with each facility that 
uses one or more cooling water intake 
structures, as well as consideration of 
that study by the permitting authority in 
determining whether the facility must 
make any changes for minimizing 
adverse environmental impact. Under 
this framework, the Director determined 
whether appropriate studies have been 
performed, whether a given facility has 
minimized adverse environmental 
impact, and what, if any, technologies 
may be required. 

b. Phase 1-New Facility Rule 

On November 9, 2001, EPA took final 
action on regulations governing cooling 
water intake structures at new facilities. 
See 66 FR 65255 (December 18, 2001 ). 
On December 26, 2002, EPA made 
minor changes to the Phase I 
regulations. 67 FR 78947. The final 
Phase I new facility rule (40 CFR part 
125, subpart I) establishes requirements 
applicable to the location, design, 
construction, and capacity of cooling 
water intake structures at new facilities 
that have a design capacity to withdraw 
at least two million gallons per day 
(MGD) and use at least twenty-five 
percent of the water they withdraw 
solely for cooling purposes. 

In the new facility rule, EPA adopted 
a two-track approach. Under Track I, for 
facilities that withdraw equal to or 
greater than 10 MGD, the intake flow of 
the cooling water intake structure is 
restricted, at a minimum, to a level 
commensurate with that which could be 
attained by use of a closed-cycle, 
recirculating cooling system. For 
facilities that withdraw greater than 2 
MGD, the design through-screen intake 
velocity is restricted to 0.5 feet per 
second and the total quantity of intake 
is restricted to a proportion of the mean 
annual flow of a freshwater river or 
stream, or to a level necessary to 
maintain the natural thermal 
stratification or turnover patterns 
(where present) of a lake or reservoir 
except in cases where the disruption is 
beneficial, or to a percentage of the tidal 
excursions of a tidal river or estuary. If 
certain environmental conditions exist, 

an applicant that withdraws equal to or 
greater than 10 MGD must select and 
implement appropriate design and 
construction technologies for further 
minimizing impingement mortality and 
entrainment. Applicants with greater 
than 2 MGD but less than 10 MGD flows 
are not required to reduce intake flow to 
a level commensurate with a closed
cycle, recirculating cooling system, but 
must still meet specific operational 
criteria. 

Under Track II, the applicant has the 
opportunity to demonstrate to the 
Director that the technologies he 
employs will reduce the level of adverse 
environmental impact to a comparable 
level to what would be achieved by 
meeting the Track I requirements for 
restricting intake flow and velocity. In 
making this demonstration, the 
regulations allow an applicant to rely on 
a combination of measures in additional 
to technology controls for reducing 
impingement and entrainment to 
achieve results equivalent to the Track 
I intake flow and velocity requirements. 
These include measures to restore the 
affected water body such as restocking 
fish and improvement of the 
surrounding habitat to offset the adverse 
effects that would otherwise be caused 
by the operation of the intake structures. 
These restoration measures would result 
in increases in fish and shellfish which, 
in combination with any technologies 
employed, would result in a level of fish 
and shellfish in the water body 
comparable to that which would result 
from the reductions in impingement 
mortality and entrainment that would 
be achieved under Track I. Note that 
restoration provisions are no longer 
authorized (and EPA is proposing to 
delete them from the CFR in this rule 
making), but they are included in this 
description of the Phase I rule for 
completeness. See Chapter II of this 
preamble for more information. 

In addition, under the Phase I rule, 
the Director (i.e., the permitting 
authority) may establish less stringent 
alternative requirements for a facility if 
compliance with the Phase I standards 
would result in compliance costs 
wholly out of proportion to those EPA 
considered in establishing the Phase I 
requirements or would result in 
significant adverse impacts on local air 
quality, water resources, or local energy 
markets. 

EPA specifically excluded new 
offshore oil and gas extraction facilities 
from the Phase I new facility rule, but 
committed to consider establishing 
requirements for such facilities in the 
Phase Ill rulemaking. 66 FR 65338 
(December 18, 2001). 

c. Phase 11-Large Flow Existing Power 
Plants 

On February 16, 2004, EPA took final 
action on regulations governing cooling 
water intake structures at certain 
existing power producing facilities. 69 
FR41576 (July 9, 2004). The final Phase 
II rule applied to existing facilities that 
are point sources; that, as their primary 
activity, both generate and transmit 
electric power or generate electric 
power for sale or transmission; that use 
or propose to use a cooling water intake 
structure with a total design intake flow 
of 50 MGD or more to withdraw water 
from waters of the United States; and 
that use at least 25 percent of the 
withdrawn water exclusively for cooling 
purposes. In addition, power producers 
fitting the description above were also 
subject to the final Phase II rule even if 
they obtain their cooling water from one 
or more independent suppliers of 
cooling water. Such facilities were 
subject to the rule if their supplier 
withdraws water from waters of the U.S. 
even if the supplier was not itself a 
Phase II existing facility. EPA included 
this provision to prevent circumvention 
of the Phase II rule requirements by a 
facility purchasing cooling water from 
entities not otherwise subject to Section 
316(b). 

The final Phase II rule and preamble 
also clarified the definition of an 
"existing" power producing facility. The 
Phase II rule defined an "existing 
facility" as "any facility that commenced 
construction as described in 
§ 122.29(b)(4) on or before January 17, 
2002; and any modification of, or 
addition of a unit at such a facility that 
does not meet the definition of a new 
facility at§ 125.83." Given that the 
definition of the term "existing facility" 
was based in part on the Phase I 
definition of the term "new facility," the 
preamble to the final Phase II rule also 
clarified and provided some examples 
of how the definition of "existing 
facility" might apply to certain changes 
at power producing facilities. 

Under the Phase II rule, EPA 
established BTA performance standards 
for the reduction of impingement 
mortality and, under certain 
circumstances, entrainment (see 69 FR 
41590-41593). The performance 
standards consisted of ranges of 
reductions in impingement mortality 
and/or entrainment (e.g., reduce 
impingement mortality by 80 to 95 
percent and/or entrainment by 60 to 90 
percent) relative to a "calculation 
baseline" that reflected the I eve I of 
impingement mortality and entrainment 
that would occur absent specific 
controls. These performance standards 
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were not based on a single technology 
but, rather, on consideration of a 
combination of technologies that EPA 
determined were commercially 
available and economically achievable 
for the industries affected as a whole. 
(69 FR41598-41610). EPA based the 
impingement mortality and entrainment 
(I&E) performance standards on a 
combination of technologies because it 
found no single technology to be most 
effective at all affected facilities. For 
impingement standards, these 
technologies included: (1) Fine and 
wide-mesh wedgewire screens, (2) 
barrier nets, (3) modified screens and 
fish return systems, (4) fish diversion 
systems, and (5) fine mesh traveling 
screens and fish return systems. With 
regard to entrainment reduction, these 
technologies include: (1) Aquatic filter 
barrier systems, (2) fine mesh 
wedgewire screens, and (3) fine mesh 
traveling screens with fish return 
systems. Because EPA based the 
performance standards on a 
combination of technologies and 
because of the uncertainty inherent in 
predicting the efficacy of one or more of 
these technologies as applied to 
different Phase II facilities, EPA 
promulgated these standards as ranges. 
Furthermore, because the site-specific 
performance was based on a comparison 
to a once-through system without any 
specific controls on the shoreline near 
the source waterbody (i.e., calculation 
baseline, see section III.A.2 for more 
details), the rule also allowed facilities 
to receive credit towards meeting the 
performance standards for I&E reduction 
associated with alternate locations of 
their intakes (eg, deep water where fish 
and shellfish were less abundant). 

The types of performance standard 
applicable to a particular facility {i.e., 
reductions in impingement mortality 
only or impingement mortality and 
entrainment) were based on several 
factors, including the facility's location 
(i.e., source waterbody), rate of use 
(capacity utilization rate), and the 
proportion of the waterbody withdrawn. 

The Phase II rule identified five 
compliance alternatives to meet the 
performance standards. A facility could 
demonstrate to the Director one of the 
following: (1) That it has already 
reduced its flow commensurate with a 
closed-cycle recirculating system (to 
meet both impingement mortality and 
entrainment), or that it has already 
reduced its maximum through-screen 
velocity to 0.5 feet per second or less (to 
meet the impingement performance 
standard only); (2) that its current 
cooling water intake structure 
configuration meets the applicable 
performance standards; (3) that it has 

selected design and construction 
technologies, operational measures, 
and/or restoration measures that, in 
combination with any existing design 
and construction technologies, 
operational measures, and/or restoration 
measures, meet the applicable 
performance standards; (4) that it meets 
the applicability criteria and has 
installed and is properly operating and 
maintaining a rule-specified and/or 
approved State-specified design and 
construction technology (i.e., submerged 
cylindrical wedgewire screens) in 
accordance with§ 125.99(a) or an 
alternative technology that meets the 
appropriate performance standards and 
is approved by the Director in 
accordance with§ 125.99(b); or (5) that 
its costs of compliance would be 
significantly greater either than the costs 
considered by the Administrator for a 
like facility to meet the applicable 
performance standards, or than the 
benefits of meeting the applicable 
performance standards at the facility. 
Under the cost-cost comparison 
alternative, a Director could determine 
that the cost of compliance for a 
particular facility would be significantly 
greater than the costs considered by 
EPA in establishing the applicable 
impingement mortality and entrainment 
reduction performance standards. 
Similarly, under the cost-benefit 
comparison alternative, a Director could 
determine that the cost of compliance 
for a particular facility would be 
significantly greater than the benefits of 
complying with the applicable 
performance standards. In the event of 
either of these determinations, the 
Director would have to make a site
specific de termination of BT A for 
minimizing adverse environmental 
impact that came as close as possible to 
meeting the applicable performance 
standards at a cost that did not 
significantly exceed either the costs EPA 
considered in establishing these 
standards or the site-specific benefits of 
meeting these standards. 

The final Phase II rule also provided 
that a facility that chooses specified 
compliance alternatives might request 
that compliance with the requirements 
of the rule be determined based on the 
implementation of a Technology 
Installation and Operation Plan (TIOP) 
that would indicate how the facility 
would install and ensure the efficacy, to 
the extent practicable, of design and 
construction technologies, and/or 
operational measures, and/or a 
Restoration Plan. The rule also 
established requirements for the 
development and submittal of a TIOP 
(§ 125.95(b)(4)(ii)) as well as provisions 

that specified how compliance could be 
determined based on implementation of 
a TIOP (§ 125.94(d)). Under these 
provisions, a TIOP could be requested 
in the first permit term and continued 
use of a TIOP could be requested where 
a facility was in compliance with such 
plan and/or its Restoration Plan. 

d. Phase Ill Rulemaking-Low Flow 
Existing Power Plants, Existing 
Manufacturing Facilities, and New 
Offshore Oil and Gas Facilities 

On June 16, 2006, EPA published a 
final Phase Ill rule that established 
categorical regulations for new offshore 
oil and gas extraction facilities that have 
a design intake flow threshold of greater 
than 2 MGD and that withdraw at least 
25 percent of the water exclusively for 
cooling purposes. For most such 
facilities, the rule establishes 
requirements virtually identical to the 
requirements applicable to new 
facilities in the Phase I rule. In the Phase 
Ill rule, EPA declined to establish 
national standards for Phase Ill existing 
facilities. Instead it concluded that CWA 
section 316(b) requirements for electric 
generators with a design intake flow of 
less than 50 MGD and all existing 
manufacturing facilities would continue 
to be established on a case-by-case basis 
under the NPDES permit program using 
best professional judgment. (71 FR 
35006). 

3. Rulings by the U.S. Court of Appeals 
for the Second Circuit 

Both the Phase I and Phase II 316(b) 
rules were challenged in the U.S. Court 
of Appeals for the Second Circuit. Key 
aspects of each of these decisions are 
discussed below. 

a. Phase I Rule 

Various environmental and industry 
groups challenged the Phase I 316(b) 
rule. In February 2004, the Second 
Circuit sustained the entire rule except 
for the restoration provision, ruling that 
restoration was not a technology as 
provided for in 316(b). With respect to 
the other provisions of the rule, the 
Court concluded the Phase I rule was 
based on a reasonable interpretation of 
the applicable statute and sufficiently 
supported by the record. Restoration 
provisions of the rule were remanded to 
EPA for further rulemaking consistent 
with the Court's decision. Riverkeeper, 
Inc. v. EPA, 358 F.3d 174, 191 (2nd Cir., 
2004). Today's proposal rule would 
remove the restoration provisions from 
the Phase I rule. See Chapter II of this 
preamble for more details. 
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b. Phase II Rule 

Industry, environmental stakeholders 
and some States 1 challenged many ' 
aspects of the Phase II regulations. On 
January 25, 2007, the Second Circuit 
(Riverkeeper, Inc. v. EPA, 475 F.3d 83, 
(2d Cir., 2007)) upheld several 
provisions of the Phase II rule and 
decision and remanded others to EPA 
for further rulemaking. 

As noted above, for the final rule EPA 
rejected closed-cycle cooling as BTA. 
Instead, EPA selected a suite of 
technologies to reflect BTA, including 
e.g., screens, aquatic filter barriers and 
barrier nets. Based on the chosen ' 
technologies, EPA established national 
performance standards for reducing 
1mpmgement mortality and entrainment 
of fish and fish organisms but did not 
require the use of any specific 
technology. Among the aspects of the 
rule the Second Circuit remanded for 
further clarification was EPA's decision 
to reject closed-cycle cooling as BTA 
and EPA's determination of 
performance ranges as BT A. In addition 
the Second Circuit found that ' 
consistent with its Phase I de~ision 
restoration was not a technology fo~ 
BT A, and that EPA's cost-benefit site
specific compliance alternative was not 
in accord with the Clean Water Act. 
There are also several issues for which 
the court requested additional 
clarification, and some instances where 
the court determined that EPA had 
failed to provide adequate notice and 
opportunity to comment on certain 
provisions of the rule. 

4. EPA Suspension of the Phase II Rule 

As a result of the decision of the 
S~cond Circuit Court of Appeals in 
R1verkeeper, Inc. v. EPA, 475 F.3d 83, 
(2d Cir., 2007), EPA, on July 9, 2007 (72 
FR 37107) suspended the requirements 
for cooling water intake structures at 
Phase II existing facilities, pending 
further rulemaking. Specifically, EPA 
suspended the provisions in 
§ 122.21(r)(1)(ii) and (5), and part 125 
Subpart J, with the exception of Sec. 
125.90(b). EPA explained that 
suspending the Phase II requirements 
was an appropriate response to the 
Second Circuit's decision, and that such 
action would allow it to consider how 
to respond to the remand. In addition 
suspending the Phase II rule was ' 
responsive to the concerns of the 
regulated community and permitting 
agenc1~s, both of whom sought guidance 
regarding how to proceed in light of the 
approaching deadline of the remanded 
rule. EPA's suspension clarified that 

1 Rhode Island, Connecticut, Delaware, 
Massachusetts, New Jersey, and New York. 

pending further rulemaking, permit 
requirements for cooling water intake 
structures at Phase II facilities should be 
established on a case-by-case, best 
professional judgment (BPJ) basis (see 
125.90(b )). 

5. Ruling by the U.S. Supreme Court 

Following the Phase II decision in the 
Second Circuit, several industry group 
litigants petitioned the U.S. Supreme 
Court to hear an appeal regarding 
several issues in the case. Entergy Corp. 
eta/. v. EPA, S. Ct. No. 07-588, eta/. 
On April 14, 2008, the Supreme Court 
granted the petitions for writs of 
certiorari submitted by these Phase II 
litigants, but limited its review to the 
issue of whether section 316(b) 
authonzes EPA to compare costs with 
benefits in determining BTA for cooling 
water intake structures. The Supreme 
Court held oral arguments in this case 
on December 2, 2008, and issued a 
decision on April 1, 2009. The Supreme 
Court held that it is permissible for EPA 
to rely on cost-benefit analysis in 
decision making for setting the Phase II 
national performance standards and in 
providing for cost-benefit varia~ces 
from those standards as part of the 
Phase II regulations. The Court 
indicated that the phrase "best 
technology available for minimizing 
adverse environmental impact" does not 
unambiguously preclude use of cost
benefit analysis in decision making. The 
rulmg supports EPA's discretion to 
consider costs and benefits, but imposes 
no obligation on the agency to do so. 

6. Ruling by the U.S. Court of Appeals 
for the Fifth Circuit 

In 2009, EPA petitioned the Fifth 
Circuit to remand the existing facility 
portion of the Phase Ill rule. 
Specifically, EPA requested remand of 
those provisions in the Phase Ill rule 
that establish 316(b) requirements at 
electric generators with a design intake 
flow of less than 50 MGD, and at 
existing manufacturing facilities, on a 
case-by-case basis using best 
professional judgment. This request did 
not affect the Phase Ill rule requirements 
that establish categorical regulations for 
new offshore oil and gas extraction 
facilities that have a design intake flow 
threshold of greater than 2 MGD and 
that withdraw at least 25 percent of the 
water exclusively for cooling purposes. 

On July 23, 2010, the U.S. Court of 
Appeals for the Fifth Circuit issued a 
decision regarding the Phase Ill rule. 
The Court granted EPA's motion to 
remand the rule with respect to existing 
fac11it1es. In addition, the Fifth Circuit 
affirmed the portion of the rule that 
regulated cooling water intake 

structures for new offshore oil and gas 
fac1l1t1es. In sustaining these 
requirements, the Fifth Circuit upheld 
EPA's decision not to use cost benefit 
balancing in determining the 
requirements for these new facilities. 
This was in accord with the discretion 
afforded by 316(b) and affirmed by the 
Supreme Court, namely that EPA 
properly interpreted section 316(b) as 
authonz1ng, but not requiring, the 
Agency to consider costs and benefits in 
its decision making. 

7. Settlement of Litigation in U.S. 
District Courts 

. ~nJanuary 19, 1993, a group of 
md1v1duals and environmental 
organizations 2 filed, under section 
505(a)(2) of the CWA, 33 U.S.C. 
1365(a)(2), a complaint in Cronin, et. a/. 
v. Reilly, 93 Civ. 314 (L TS)(S.D.N.Y.). 
The plaintiffs alleged that EPA had 
failed to perform a non-discretionary 
duty to 1ssue regulations implementing 
sect1on 316(b) of the CWA, 33 U.S.C. 
1326(b). In 1995, EPA and the plaintiffs 
executed a consent decree in the case 
that provided for EPA to implement 
section 316(b) of the CWA by prescribed 
dates inthe three separate rulemaking 
proceedings described above. In late 
2002, the district court entered an 
amended consent decree that modified 
the schedule for the Phase II and Phase 
Ill rulemakings for existing facilities. 

On November 17, 2006, some of the 
same environmental organizations in 
the Cronin case filed a second 
complaint, amended on January 19 
2007, in Riverkeeper, eta/. v. EPA, 'o6 
Civ. 12987 (S.D.N.Y.). Here, the 
plaintiffs alleged that EPA failed to 
perform a non-discretionary duty under 
sect1on 316(b) of the CWA in its final 
regulation covering the Phase Ill 
facilities, and also had violated sections 
706(2)(A) and 706(2)(C) of the 
Administrative Procedure Act (APA) in 
the manner in which it had made that 
decision. 

Earlier, the same plaintiffs had also 
petitioned for review of the Phase Ill 
rule in the U.S. Court of Appeals for the 
Second Circuit. This and other petitions 
for rev1ew were consolidated for hearing 

2 There are the following plaintiffs currently: 
R1verkeeper, Inc.; Alex Matthiessen, a/kla The 
Hudson Riverkeeper; Maya K. Van Rossum, a/kla 
The Delaware Riverkeeper; Terrance E. Backer, a/ 
k!a The Soundkeeper; John Torgan, a/kla The 
Narragansett BayKeeper; Joseph E. Payne, a/kla The 
Casco BayKeeper; Leo O'Brien, a/kla the San 
Francisco BayKeeper; Sue Joerger, a/kla The Puget 
Soundkeeper; Steven E. Fleischli, a/kla The Santa 
Mon1ca BayKeeper; Andrew Willner, a/kla The 
New York/New Jersey Baykeeper; The Long Island 
Soundkeeper Fund, Inc.; The New York Coastal 
Fishermen's Association, Inc.; and The American 
Littoral Society, Inc. 
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in the U.S. Court of Appeals for the 
Fifth Circuit. Conoco Phillips v. EPA 
(5th Cir. No. 06-60662). Following the 
Supreme Court decision in Entergy, 
EPA, Riverkeeper and others requested 
remand of the regulation to allow EPA 
to reconsider its decisions regarding 
Phase Ill facilities in light of more recent 
technical information and recent court 
decisions. As noted above, on July 23, 
2010, the Fifth Circuit granted the joint 
motion of EPA and environmental 
petitioners for a voluntary remand. On 
September 3, 2010, one of the industry 
petitioners filed a petition asking the 
Fifth Circuit panel to rehear its grant of 
the motion to remand. 

On August 14, 2008, EPA filed a 
motion to terminate the Cronin 
proceeding because it had discharged its 
obligations ("to take final action") under 
the decree with respect to the Phase II 
and Ill rulemakings. The plaintiffs in 
Cronin asserted that EPA had not 
discharged its obligations under the 
second amended decree because the 
Second Circuit remanded core 
provisions of the 316(b) rule for existing 
power plants to EPA, and EPA had 
suspended the Phase II rule. In the 
Riverkeeper proceeding, on February 7, 
2007, EPA moved to dismiss arguing 
that the district court lacked jurisdiction 
to hear the challenge to the Phase Ill 
rule. 

EPA entered into a settlement with 
the plaintiffs in both lawsuits. Under 
the settlement agreement, EPA agreed to 
sign a notice of a proposed rulemaking 
implementing section 316(b) of the 
CWA at existing facilities no later than 
March 14, 2011 and to sign a notice 
taking final action on the proposed rule 
no later than July 27, 2012. Plaintiffs 
agreed to seek dismissal of both their 
suits, subject to a request to reopen the 
Cronin proceeding in the event EPA 
failed to meet the agreed deadlines. The 
district courts have now entered orders 
of dismissal. On March 11, 2011, the 
parties agreed to an amendment to the 
settlement agreement to extend the date 
for proposal to March 28, 2011. 

II. Proposed Amendments Related to 
the Phase I Rule 

EPA is proposing several limited 
changes to the Phase I rule at 40 CFR 
subpart I. The changes fall into two 
categories. The first is deletion of the 
provision in the rule that would allow 
a facility to demonstrate compliance 
with the Phase I BTA requirements in 
whole or in part through restoration 
measures. The proposed change 
responds to the decision of the U.S. 
Court of Appeals for the Second Circuit 
which remanded these provisions to 
EPA because it concluded the statute 

did not authorize restoration measures 
to comply with section 316(b) 
requirements. The second category of 
changes reflects technical corrections or 
errors that do not change the substance 
of the current Phase I rule. EPA is not 
reopening any other aspects of the Phase 
I rule other than the provisions 
specifically noted here. 

A. Restoration Provisions Not 
Authorized 

As discussed above in Section I.C.2, 
the Phase I final rule established two 
compliance tracks. Track I requires 
facilities to restrict intake flow and 
velocity. Track II gives a facility the 
option of demonstrating to the Director 
that the control measures it employs 
will reduce the level of adverse 
environmental impact to a comparable 
level to what would be achieved by 
meeting the Track I requirements. As 
part of this demonstration, Track II 
allows a facility to make use of 
restoration measures. The 
Comprehensive Demonstration Study 
allowed a quantitative or qualitative 
demonstration that restoration measures 
would meet, in whole or in part, the 
performance levels of Track I. Similarly, 
the Verification Monitoring Plan could 
be tailored to verify that the restoration 
measures would maintain the fish and 
shellfish in the waterbody at a 
substantially similar level to that which 
would be achieved under Track I. See 
65 FR 65280-65281. 

As discussed in Section I.C.3, the 
Second Circuit concluded that EPA 
exceeded its authority by allowing new 
facilities to comply with section 316(b) 
through restoration measures, and 
remanded that aspect of the rule to EPA. 
The Supreme Court did not grant the 
petitions for writs of certiorari 
concerning restoration provisions. Thus 
in EPA's view the Agency is bound by 
the Second Circuit decision. Today's 
proposed rule proposes to amend Phase 
I to remove those provisions in 
§ 125.84(d) and 125.89(b)(1)(ii) 
authorizing restoration measures. This 
proposed rule also specifically proposes 
deletion of application requirements 
contained in the Comprehensive 
Demonstration Study at 
§ 125.86(c)(2)(ii); evaluation of proposed 
restoration measures at 
125.86(c)(2)(iv)(C); and verification 
monitoring requirements at 
125.86(c)(2)(iv)(D)(2)) that are specific to 
restoration. EPA acknowledges these 
changes may reduce the alternatives 
available to some Phase I facilities. 
However, EPA notes that the deletion of 
restoration measures does not otherwise 
alter the availability of Track II. In any 
event, EPA's determination of BTA for 

Phase I did not presume reliance on the 
restoration provisions, and the deletion 
of restoration measures in no way alters 
the Agency's BTA determination for 
Phase I facilities. 

B. Corrections to Subpart I 

Today's proposed rule proposes to 
change the applicability statement at 
125.81(a)(3) to match the applicability 
of the technical requirements at 125.84 
and application requirements at 125.86. 
The applicability in all three instances 
should specify design intake flow or 
withdrawals "greater" than the specified 
value of 2 MGD. See Basis for the Final 
Regulation at 66 FR 65270. 

Today's proposed rule also proposes a 
correction to the source waterbody flow 
information submission requirements. 
Track I requirements at 125.84(b)(3) 
apply to new facilities that withdraw 
equal to or greater than 10 MGD. Track 
I requirements at 125.84(c)(2) apply to 
facilities that withdraw less than 10 
MGD. The source waterbody flow 
information under 125.86(b)(3) requires 
a facility to demonstrate it has met the 
flow requirements of both 125.84(b)(3) 
"and" 125.84(c)(2). However, a facility 
cannot be subject to both 125.84(b )(3) 
and 125.84(c)(2) at the same time. 
Accordingly, the word "and" should 
read as "or" in 125.86(b)(3). 

In addition, today's proposed rule 
proposes corrections to the application 
requirement for the Source Water 
Biological Characterization at 
122.21(r)(4). Accordingly, references to 
the Source Water Biological 
Characterization should read as (r)(4). 
However, the references to the Source 
Water Biological Characterization at 
125.86(b)(4)(iii), at 125.87(a), and at 
125.87(a)(2) incorrectly refer to 
122.21 (r)(3) and are thus being 
corrected. 

Ill. What New Information Has EPA 
Obtained or Developed in Support of 
This Proposed Rule? 

In developing the Phase I, Phase II, 
and Phase Ill rules, EPA collected and 
analyzed a substantial amount of 
information regarding cooling water 
intake structures, their biological 
impacts, available technologies to 
reduce those impacts, and other relevant 
subjects. EPA considered a sizable 
volume of material submitted during 
previous public comment periods, as 
well as additional data from 
stakeholders, industry groups, 
technology vendors, and environmental 
organizations since those comment 
periods. Many of the materials are 
summarized or discussed in the 
preambles to these regulations or in the 
administrative record for these rules 

ED_00011 OPST _00000250-00011 



FOIA 2014-009508 Interim 2 

22184 Federal Register I Vol. 76, No. 76 I Wednesday, Apri I 20, 2011 I Proposed Rules 

(see, e.g., docket numbers W-00-03, 
OW-2002-0049, and EPA-OW-2004-
0002). Today's proposal is based on data 
and information contained in the 
records supporting the Phase I, Phase II, 
and Phase Ill rulemakings, as well as 
new information. This section 
summarizes new data collected since 
the promulgation of the Phase Ill rule in 
June 2006; it will not review or 
summarize previous data collection 
efforts except to frame discussions about 
the new data. For information on EPA's 
historic data collection efforts, refer to 
the preambles and records for the three 
rules (see, e.g., 65 FR 49070, 66 FR 
28854,68 FR 17131, 68 FR 13524, 69 FR 
41593, 69 FR 68457, and 70 FR 71059). 

A. Additional Data 

EPA has supplemented the existing 
documents with additional information 
as summarized below. 

1. Site Visits 

As documented in the suspended 
2004 Phase II rule, EPA conducted site 
visits to 22 power plants in developing 
the 2004 rule. See 67 FR 17134. Since 
2007, EPA has conducted over 50 site 
visits to power plants and 
manufacturing sites. The purpose of 
these additional visits was to: Gather 
information on the intake technologies 
and cooling water systems in place at a 
wide variety of existing facilities; better 
understand how the site-specific 
characteristics of each facility affect the 
selection and performance of these 
systems; gather performance data for 
technologies and affected biological 
resources; and solicit perspectives from 
industry representatives. EPA used a 
number of criteria in selecting the sites 
to visit, including those sites 
representing a variety of geographical 
locations and different types of intakes, 
and sites that already had an 
impingement or entrainment technology 
in place for which the facility had 
collected performance data. EPA also 
asked trade associations to recommend 
sites facing unique circumstances that 
may affect the adoption of certain 
control technologies. EPA also collected 
information on 7 additional facilities 
that staff did not physically visit; 
usually, these were other facilities 
owned by the parent company of a site 
visited by EPA. EPA also held 
conference calls or met with 
representatives of other sites at EPA's 
Washington, DC location. 

Copies of the site visit reports (which 
provide an overall faci I i ty description as 
well as detailed information such as 
el ectri city generation, the faci I i ty' s 
cooling water intake structure and 
associated fish protection and/or flow 

reduction technologies, impingement 
and/or entrainment sampling and 
associated data, and a discussion of the 
possible application of cooling towers) 
for each site are provided in the docket 
for the proposed rule. In addition, in 
response to stakeholder inquiries, EPA 
made these site reports publicly 
available well before publication of the 
proposed rule. A list of the facilities 
visited by EPA is provided in the TDD. 

2. Data Provided to EPA by Industrial, 
Trade, Consulting, Scientific or 
Environmental Organizations or by the 
General Public 

EPA has continued to exchange 
information with various stakeholders 
in the development of today's proposal. 
EPA met several times with Electric 
Power Research Institute (EPRI), Edison 
Electric Institute, Nuclear Energy 
Institute, and Utility Water Act Group, 
along with other representatives from 
facilities and affected industries on 
topics including the latest 
advancements in fish protection 
technologies, permit experience, and the 
feasibility and cost of installing 
technologies at certain types of 
facilities. 

In 2010, the North American Electric 
Reliability Corporation (NERC) issued a 
reliability study and found potentially 
substantial reliability effects under a 
316(b) rule scenario that would require 
closed-cycle cooling of all large power 
plants. See Potential Resource 
Adequacy Impacts of U.S. 
Environmental Regulations. October 
2010. The scenario assumes all existing 
steam units with a capacity utilization 
factor of less than 35% would close,3 
and assumes all in-scope electric 
generators would be required to install 
cooling towers within a 5-year window. 
While the report's focus was on energy 
reliability and reflects a regulatory 
scenario that is not directly comparable 
to any of the options explored for 
today's proposed rule, the report 
nevertheless serves as a useful upper 
bound estimate of (1) the potential for 
premature generating unit retirements to 
avoid the costs of retrofitting existing 
cooling water intake systems and (2) 
increased power needs as a result of a 
capacity derating (i.e., the energy 
penalty 4 ). 

3 1PM analyses do not predict all units with 
capacity utilization rates of less than 35% would 
close as a result of a closed-cycle cooling retrofit. 
Thus the total loss in capacity under EPA's Option 
2 would be 14,418 MW or 1.3% of existing capacity. 

4 The report assumes the total energy penalty of 
4 percent is a constant; EPA believes the energy 
penalty is reduced over time as units replace, 
repower, or make other modifications such as 
condenser replacement that would eliminate the 
turbine backpressure. 

The Edison Electric Institute 
published a study of the combined 
impact of EPA's upcoming air, water 
(316(b)), and solid waste rulemakings on 
the coal fired fleet of power plants. See 
Potential Impacts of Environmental 
Regulation on the U.S. Generation Fleet 
Final Report. January 2011. As with the 
NERC study, conservative assumptions 
were made about EPA rules yet to be 
proposed or promulgated. The report 
summarizes reductions in capacity, but 
does not distinguish how much of that 
capacity was unused in the baseline 
scenario. Conservative costing 
assumptions such as 21 percent higher 
average costs, 5 and application of full 
retrofit costs to new capacity (instead of 
incremental costs for installing required 
technology at new construction) gives 
results that are not comparable to any of 
the options explored for today's 
proposed rule. While this study 
analyzed multiple scenarios, each 
scenario combines the effects of 
multiple rules so that the impact of the 
section 316(b) rule alone could not be 
determined. Even so, the report 
provides useful insight on the potential 
impact of multiple rulemakings if each 
EPA rule was promulgated at the level 
of stringency assumed in the study. 

EPA met with Riverkeeper and other 
environmental groups to discuss the 
progress of the revisions to the rule, 
advances in fish protection 
technologies, state programs, 
environmental issues associated with 
cooling water withdrawals, and the 
feasibility of closed-cycle cooling. 
Through these interactions, EPA has 
received additional data and 
information including, but not limited 
to: Efficacy data, operating information, 
cost information, feasibility studies, 
environmental impacts, and non-water 
quality related impact information for 
various candidate BTA technologies. 

3. Other Resources 

EPA also collected information on 
cooling water intake structure-related 
topics from a variety of other sources, 
such as state and international policies. 
For example, the California Office of 
Administrative Law approved the 
"Policy on the Use of Coastal and 
Estuarine Waters for Power Plant 
Cooling" on September 27, 2010, which 
requires that all coastal power plants 
reduce their intake flow to a level 
commensurate with closed-cycle 
cooling. The Delaware state legislature 
passed a resolution that urges the 
Delaware Department of Natural 

5 EPRI's site-specific evaluation of 82 facilities 
provides an average capital cost of $275 per GPM, 
but the EEl report uses $319 per GPM. 
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Resources and Environmental Control 
(DNREC) to consider closed-cycle 
cooling as BTA and to require closed
cycle cooling at all facilities. The New 
York Department of Environmental 
Conservation (DEC) released a draft 
policy in March 2010 that would require 
flow reduction equivalent to closed
cycle cooling at all existing facilities 
that withdraw more than 20 MGD as 
part of the state's pi an to restore the 
Hudson River. Additional examples of 
state programs are discussed further in 
the TDD. 

In addition to state-wide cooling 
water policies, some recent individual 
NPDES permits have incorporated 
requirements for significant reductions 
in cooling water flow. For example, EPA 
Region I (which develops NPDES 
permits for several non-delegated New 
England states) issued a final NPDES 
permit in October 2003 that required 
Brayton Point in Somerset, 
Massachusetts to reduce cooling water 
intake flow and thermal discharges 
approximately 95 percent. 6 Brayton is 
currently constructing two natural draft 
cooling towers at the facility. New 
Jersey, as part of its policy for protecting 
marine life from the adverse impacts 
created by power plants, issued a draft 
permit for Oyster Creek that would 
require closed-cycle cooling, and is 
studying closed-cycle cooling for two 
units at Salem Generating Station. Other 
examples are documented in site visit 
reports found in the record for today's 
proposed action. 

Electric generators are the subject of 
several rulemaking efforts that either are 
or will soon be underway. In addition 
to this rulemaking proposal, this 
includes regulation under section 
110(a)(2)(D) of the Clean Air Act (CAA) 
addressing the interstate transport of 
emissions contributing to ozone and PM 
air quality problems, coal combustion 
wastes, hazardous air pollutants under 
CAA section 112, and criteria pollutant 
NSPS standards under CAA section 111. 
They wi II also soon be the subject of a 
rulemaking under CAA section 111 
concerning emissions of greenhouse 
gases. EPA recognizes that it is 
important that each and all of these 
efforts achieve their intended 
environmental objectives in a common
sense manner that allows the industry to 
comply with its obligations under these 
rules as efficiently as possible and to do 
so by making coordinated investment 
decisions and, to the greatest extent 
possible, by adopting integrated 
compliance strategies. In addition, EO 
13563 states that "[i]n developing 

s See http:llwww.epa.gov/nelbraytonpointl 
index.html. 

regulatory actions and identifying 
appropriate approaches, each agency 
shall attempt to promote such 
coordination, simplification, and 
harmonization. Each agency shall also 
seek to identify, as appropriate, means 
to achieve regulatory goals that are 
designed to promote innovation." Thus, 
EPA recognizes that it needs to 
approach these rulemakings, to the 
extent that its legal obligations permit, 
in ways that allow the industry to make 
practical investment decisions that 
minimize costs in complying with all of 
the final rules, while still achieving the 
fundamentally important environmental 
and public health benefits that the 
rulemakings must achieve. The Agency 
expects to have ample latitude to set 
requirements and guidelines in ways 
that can support the states' and 
industry's efforts in pursuing practical, 
cost-effective and coordinated 
compliance strategies encompassing a 
broad suite of its pollution-control 
obi i gati ons. 

B. Implementation Experience 

Following promulgation of the 2004 
Phase II rule, states and EPA Regions 
began to implement the rule. During 
that time, EPA worked to assist states in 
understanding the rule requirements, 
develop guidance materials, and 
support review of the documentation of 
the new requirements. As a result, EPA 
became aware of certain elements of the 
2004 rule that were particularly 
challenging or time-consuming to 
implement. In developing today's 
proposed rule, EPA has considered 
these challenges and crafted a revised 
regulatory framework that the Agency 
believes is easier for all stakeholders to 
understand and implement. Some of the 
key changes are described below. 

1. Calculation Baseline 

The 2004 Phase II rule required that 
facilities reduce impingement mortality 
and entrainment from the calculation 
baseline. The calculation baseline was 
intended to represent a "typical" Phase 
II facility and outlined a configuration 
for a typical CWIS. (See 69 FR 41590.) 
EPA defined the calculation baseline as 
follows: 

an estimate of impingement mortality and 
entrainment that would occur at your site 
assuming that: the cooling water system has 
been designed as a once-through system; the 
opening of the cooling water intake structure 
is located at, and the face of the standard 3 .s 
inch mesh traveling screen is oriented 
parallel to, the shoreline near the surface of 
the source waterbody; and the baseline 
practices, procedures, and structural 
configuration are those that [a] facility would 
maintain in the absence of any structural or 
operational controls, i ncl udi ng flow or 

velocity reductions, implemented in whole 
or in part for the purposes or reducing 
impingement mortality and entrainment. 

Under this approach, a facility that 
had undertaken efforts to reduce 
impingement and entrainment impacts 
(e.g., by installing a fine mesh screen or 
reducing intake flow) would be able to 
"take credit" for its past efforts and only 
be required to incrementally reduce 
impingement mortality or entrainment 
to meet the performance standards. 

In practice, both permittees and 
regulatory agencies encountered 
difficulty with the calculation baseline, 
specifically how a facility should 
determine what the baseline represented 
and how a particular facility's site
specific configuration or operations 
compared to the calculation baseline. 
For facilities whose site configuration 
conforms to the calculation baseline, it 
was relatively easy to determine 
impingement mortality and entrainment 
at the conditions representing the 
calculation baseline. However, for 
facilities that have a different 
configuration, estimating a hypothetical 
calculation baseline could be difficult. 
For example, facilities with intake 
configuration that differed significantly 
from the calculation baseline (e.g., a 
submerged offshore intake) were unsure 
as to how to translate their biological 
and technological data to represent the 
calculation baseline (a shoreline CWIS). 
Oftentimes facilities encountered 
difficulty in determining the 
appropriate location for monitoring to 
take place. Other facilities were unsure 
as to how to take credit for retired 
generating units and other flow 
reductions practices. In site visits, EPA 
learned that facilities with little or no 
historical biological data encountered a 
particularly difficult and time-intensive 
task of collecting appropriate data and 
developing the calculation baseline. For 
example, EPA found that for some sites 
impingement was very difficult to 
convert into a baseline, as facilities 
needed to predict which fish would be 
impinged and then further estimate 
which of those impinged organisms 
survived. As a result, EPA has 
developed a new approach to the 
technology-based requirements 
proposed today that does not use a 
calculation baseline. 

2. Entrainment Exclusion Versus 
Entrainment Survival 

As EPA worked towards revising the 
existing facility rules, EPA discovered a 
nuance to the performance based 
requirements of the 2004 Phase II rule: 
Entrainment exclusion versus 
entrainment survival. As discussed in 
section III.C below, EPA re-reviewed the 
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data on the performance of intake 
technologies and conducted statistical 
analysis of the data. From this analysis, 
it became apparent that the 2004 Phase 
II rule did not fully consider the true 
performance of intake technologies in 
affecting "entrai nable" organisms. 

By definition, entrainment is the 
incorporation of aquatic organisms into 
the intake flow, which passes through 
the facility and is then discharged. In 
order to pass through the technologies 
located at the CWIS (e.g., intake screens, 
nets, etc.), the organisms must be 
smaller than the smallest mesh size.Y 
For coarse mesh screens (3/8" mesh 
size), most "entrainables" simply pass 
through the mesh (and through the 
facility) with only some contact with the 
screen. a In this situation the mortality of 
organisms passing through the facility 
was assumed to be 100 percent. 
However, as mesh sizes are reduced, 9 

more and more entrainables will 
actually become impinged on the 
screens (i.e., "converted" from 
entrainable to impingeable) and would 
then be subjected to spray washes and 
returned along with larger impinged 
organisms as well as debris from the 
screens. Under the 2004 Phase II rule, 
these "converts" would be classified as 
a reduction in entrainment, since the 
entrainment performance standard 
simply required a reduction in the 
number (or mass) of entrained 
organisms entering the cooling system. 
However, for some facilities the low 
survival rate of converts resulted in the 
facility having difficulty complying 
with the impingement mortality 
limitations. By comparison, the 
performance standard for impingement 
was measured as impingement 
mortality. Organisms that were 
impinged {i.e., excluded) from the CWIS 
were typically washed into a return 
system and sent back to the source 
water. In this case, impingement 
mortality is an appropriate measure of 
the biological performance of the 
techno! ogy. 

Through EPA's review of control 
technologies, the Agency found that the 
survival of "converts" on fine mesh 

7 1n the case of many soft-bodied organisms such 
as eggs and larvae, the force of the intake flow can 
be sufficient to bend organisms that are actually 
larger than the screen mesh and pull them into the 
cooling system. 

8 Eggs are general! y smaller than 2 mi IIi meters in 
diameter, while larvae head capsids are much more 
variable in size, increasing as they mature to the 
juveni I e stage. 

9 Fine mesh screens were considered to be one 
technology that could be used to meet the 
entrainment performance standards under the 2004 
Phase II rule. EPA also reviewed performance data 
for screens with mesh sizes as small as 0.5 mm, as 
described in section III.C. 

screens was very poor, and in some 
extreme cases comparable to the 
extremely low survival of entrained 
organisms that are allowed to pass 
entirely through the facility. 10 More 
specifically, EPA found that nearly 100 
percent of eggs were entrained unless 
the mesh slot size was less than 2 mm, 
and mortality of eggs "converted" to 
impingement ranged from 20 to 30 
percent. Further, the mortality of larvae 
collected from a fine mesh screen was 
usually greater than 80 percent. As a 
result, a facility with entrainment 
exclusion technologies such as fine 
mesh screens could approach 90 percent 
performance, but the subsequent 
survival of eggs and larvae combined 
ranged from 0 to 52 percent (mean value 
of 12 percent survival) depending on 
life stage and species, and the facility's 
impingement mortality rates increased. 
In other words, a facility that simply 
excluded entrainable organisms (with 
no attention being paid to whether they 
survive or not) could be deemed to have 
met its entrainment requirements under 
the 2004 Phase II rule, when in fact it 
may be causing the same level of 
mortality as a facility with no 
entrainment controls at all. EPA's 
current review of entrainment and 
entrainment mortality shows the same 
trends identified in the research reviews 
by EPRI (2003), namely that entrainment 
decreases with increasing larval length, 
increased sweeping flow, decreasing 
slot (intake) velocity, and decreasing 
slot width. In other words, by using 
screens with finer mesh, entrainment 
mortality can be converted to 
impingement mortality without 
necessarily protecting any more aquatic 
organisms. 

3. Cost-Cost Test 

In the 2004 Phase II rule, EPA 
developed facility-specific cost 
estimates, and published those costs in 
Appendix A (69 FR 41669). The 2004 
Phase II rule also included a cost-cost 
test (see 69 FR 41644) where a facility 
could demonstrate that its costs to 
comply with the 2004 rule were 
significantly greater than those that EPA 
had considered. Since initial 
implementation of the July 9, 2004 
316(b) Phase II rule, EPA has identified 
several concerns with the facility
specific costs listed in Appendix A and 
their use in the cost-cost test. First, EPA 
has identified numerous inconsistencies 
between facility permit applications, 
responses in the facility's 316(b) survey, 

1o Through-plant entrainment survival has been 
studied extensively, with EPRI's Review of 
Entrainment Survival Studies being amongst the 
most comprehensive. See DCN 2-017A-R7 from the 
Phase I docket. 

and overall plant capacity as reported in 
the most recent EIA database. These 
inconsistencies resulted in Appendix A 
costs that were different from the 
facility's own compliance cost estimates 
due to inconsistencies in the underlying 
parameters used to estimate these costs. 
In addition, as described more fully in 
Chapter 2 of this proposal's Technical 
Development Document, EPA does not 
have available technical data for all 
existing facilities. EPA obtained the 
technical data for facilities through 
industry questionnaires. In order to 
decrease burden associated with these 
questionnaires, EPA requested detailed 
information from a sample, rather than 
a census, of facilities. EPA has thus 
concluded that the costs provided in 
Appendix A are not appropriate for use 
in a facility-level cost-cost test. 
Moreover, for most of the national 
requirements EPA is proposing here, a 
cost-cost variance is not necessary for 
the reasons described below. As a result, 
EPA is not providing a framework 
similar to Appendix A in today's 
proposed rule. 11 (See section III.C below 
and VII for more information about how 
EPA developed compliance costs.) 

First, the impingement mortality 
requirements of today's proposed rule 
are economically achievable, 12 and the 
low variability in the costs of 
impingement mortality controls at a 
facility makes such a provision 
unnecessary. Second, a cost-cost 
variance is not necessary for 
entrainment mortality requirements 
because the costs of various 
requirements are a factor considered in 
each si te-speci fi c determination. Under 
the national rule, entrainment 
requirements would be established on a 
facility specific basis, except in the case 
of new units at an existing facility, 
which are subject to standards based on 
closed-cycle cooling or its equivalent. In 
the faci I i ty-speci fi c process proposed 
today for entrainment mortality, a 
facility would be required to submit 
facility-specific compliance cost 
estimates. The determination of whether 
the cost of specific entrainment 
mortality technologies is too high is 
made by the Director on a case-by-case 
basis and accordingly a cost-cost 
provision is unnecessary for these 
facilities. However, consistent with the 
Phase I rule, EPA has included a 

11 There is a form of "cost-cost variance" for new 
units at existing facilities, comparable to the 
provision in Phase I for new facilities. See further 
discussion bel ow. 

12 The Phase II rule found impingement mortality 
(plus entrainment exclusion on certain waterbodies) 
was economically achievable; EPA has not 
identified any reason for revising this conclusion. 
See 69 FR 41603. 
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provision for new units at existing . 
facilities that the Director may establish 
less stringent alternative requirements 
for a facility if compliance with the 
Phase I standards would result in 
compliance costs wholly out of 
proportion to those EPA considered in 
establishing the Phase I requirements or 
would result in significant adverse 
impacts on local air quality, water 
resources other than impingement or 
entrainment, or local energy markets. 

C. New or Revised Analyses 

In addition to collecting new 
information, EPA has re-evaluated some 
existing data and analyses that underlay 
its earlier decisions. The standards of 
the 2004 Phase II regulation required 
impingement mortality reduction for all 
life stages of fish and shellfish of 80 to 
95 percent from the calculation baseline 
(for all Phase II facilities) and 
entrainment reduction requirements of 
60 to 90 percent (for certain Phase II 
facilities). EPA based these performance 
requirements on a suite of technologies 
and compliance alternatives. For today's 
proposal, EPA has reanalyzed various 
candidate technologies as the basis for 
EPA's BT A decision. This reanalysis 
includes, but is not limited to, a 
reanalysis of candidate BTA 
technologies, their effectiveness, their 
costs, and their application. This section 
highlights some of the results from this 
reanalysis. See Section VI for a thorough 
discussion of EPA's updated BTA 
analysis and determination. Based on 
this reanalysis, EPA has reached several 
conclusions. The first is that closed
cycle cooling reduces impingement and 
entrainment mortality to the greatest 
extent. The second is that screen 
technologies are significantly less 
effective, particularly in comparison 
with closed-cycle cooling, in reducing 
entrainment mortality than EPA had 
concluded in 2004. Finally, EPA 
determined that while none of the 
reviewed technologies cause 
unacceptable energy reliability 
concerns, particulate emission 
increases, or adverse economic impacts 
at the national level, the performance 
and availability of some technologies 
varies widely depending on local 
factors and these issues could be a 
signifi~ant concern at individual sites. 

1. Revised Performance Database 

In its Section 316(b) rule development 
efforts to date, EPA has gathered 
industry documents and research 
publications with information from 
studies which evaluated the 
performance of a range of technologies 
for minimizing impingement or 
entrainment. As explained in 68 FR 

13538-13539, EPA previously 
developed a Technology Efficacy 
Database in an effort to document and 
assess the performance of various 
technologies and operational measures 
designed to minimize the impacts of 
cooling water withdrawals (see DCN 6-
5000 in the docket for the 2004 Phase 
II rule). In support of today's proposal, 
EPA has updated that performance 
database. In updating the database, 
EPA's objective was to review the 
methods used to generate data in these 
studies and to combine relevant data 
across studies in order to produce 
statistical estimates of the overall 
performance of each of the technologies. 

In developing the updated database, 
EPA considered data from over 150 
documents. This includes documents 
previously contained in all three phases 
of EPA's 316(b) rulemaking records as 
well as new documents obtained during 
development of today's proposal. These 
documents contain information on the 
operation and/or performance of various 
forms and applications of these 
technologies, typically at a specific 
facility or in a controlled setting such as 
a research laboratory. The studies 
presented in these documents were 
performed by owners of facilities with 
cooling water intake structures, 
organizations that represent utilities and 
the electric power industry, and other 
research organizations. EPA established 
two general criteria for using data from 
the documents: (1) The data must be 
associated with technologies for 
minimizing impingement mortality or 
entrainment 13 that are currently viable 
(as recognized by EPA) for use by 
industries with cooling water intake 
structures that are (or will be) subject to 
Section 316(b) regulation; and (2) the 
data must represent a quantitative 
measure (e.g., counts, densities, or 
percentages) that is related to the 
impingement mortality or entrainment 
of some life form of aquatic organisms 
within cooling water intake structures 
under the given technology. . . 

For studies meeting the above cntena, 
EPA populated a new database. This 
performance study database consisted of 
two primary data tables. The first table 
contains specific information on a 
particular study, such as the document 
and study IDs, faci I i ty name, water 
body, data classification (e.g., 
impingement mortality, entrainment), 
technology category, and other test 
conditions when specified (e.g., mesh 
size, intake velocity, flow rate, water 

13 There were insufficient numbers of studies 
specifically looking at entrainment mortality or 
entrainment survival, therefore EPA broadened the 
review to include any measure of entrainment. 

temperature, conditions when the 
technology is in place, control 
conditions). The second table contains 
the reported performance data for a 
given study. Each row of this table 
contains one or more performance 
measures for a particular species along 
with other factors when they were 
specified (e.g., age category, dates or 
seasons of data collection, water 
temperature, velocity, elapsed time to 
mortality). For one option considered 
for today's proposed rule, EPA used this 
database in an attempt to revise the 
impingement mortality and entrainment 
limits developed for the Phase II rule. 
However, as described in section VI, the 
performance data for screens and other 
intake technologies indicates that those 
technologies were not very effective at 
minimizing entrainment mortality in 
comparison to closed-cycle cooling. As 
a result EPA has not included this 
option in today's proposed rule package. 

2. Impingement Mortality and 
Entrainment Technology Performance 
Estimates 

To evaluate the effectiveness of 
different control technologies and the 
extent to which the various regulatory 
options considered for today's proposal 
minimize adverse environmental 
impacts associated with cooling water 
intake structures, EPA used the data 
collected in the revised performance 
database to develop impingement 
mortality and entrainment reduction 
estimates associated with each 
technology. For some technologies, this 
proposal reflects updated information or 
a different methodology for estimating 
effectiveness. For impingement 
mortality, EPA focused on 14 studies of 
31 species for traveling screens with 
post-Fletcher modifications and with a 
48 hour 14 or less holding time, and 
found the monthly impingement 
mortality corresponding to the 95th 
percentile was 31 percent mortality. 
EPA's full analysis of impingement 
mortality limitations may be found in 
Chapter XI of the TDD. EPA found the 
best performance of entrainment 
exclusion for fine mesh screens was 73 
to 82 percent for eggs and 46 to 52 
percent for larvae at 0.5 mm slot sizes. 
The best performance of fine mesh 
screens for entrainment survival (and 
not just exclusion) was 29 to 34 percent, 
with zero survival of eggs and larvae 
under certain conditions. The next 
section further discusses the distinction 

14 Holding times beyond 48 hours often result in 
mortality due to holding conditions rather than 
mortality due to impingement. 
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between entrainment exclusion and 
entrainment survival. 

3. Exclusion Technologies 

As discussed in section 111.8 above, 
screens and other technologies operate 
using a principle of excluding 
organisms from entering the cooling 
system. For technologies other than 
cooling towers, EPA generally 
calculated their efficacy as the mean 
percent efficacy of the avai I able data. 
Because EPA has sufficient data to 
evaluate impingement mortality, its 
impingement mortality technology 
efficacy calculation accounts for 
mortality. However, because EPA has 
data on entrainment exclusion but lacks 
sufficient entrainment mortality data to 
calculate exclusion technology 
entrainment mortality efficacy, EPA's 
calculated mean entrainment percent 
efficacy does not account for mortality. 
Available data on today's proposed 
technology basis demonstrate that 
entrainment reductions associated with 
fine mesh technologies vary depending 
on life stage and mesh size. See Section 
VIII and the TDD for additional 
information on EPA's estimate of 
entrainment reductions for today's 
proposal. 

In reality, excluding an organism from 
the cooling water intake does not 
minimize entrainment-related adverse 
environmental impacts unless the 
excluded organisms survive and 
ultimately return back to the waterbody. 
In the 2004 Phase II rule, EPA made the 
assumption that any entrainable 
organism which was entrained died 
(i.e., 100 percent mortality for organisms 
passing through the facility) and any 
organism not entrained survived. In 
other words, if a technology reduced 
entrainment by 60 percent, then EPA 
estimated 40 percent of the organisms 
present in the intake water would die in 
comparison to 100 percent in the 
absence of any entrainment reduction. 
As explained in Section VI, while it has 
been conjectured that certain species of 
eggs have been shown to survive 
entrainment under certain conditions, 
EPA has not received any new data for 
either the most common species or the 
most frequently identified species of 
concern described in available studies 
and, as such, has not altered its decision 
that for purposes of national 
rulemaking, entrainment should be 
presumed to lead to 100 percent 
mortality. Today's proposed rule would 
allow facilities to demonstrate, on a site
specific basis, that entrainment 
mortality of one or more species of 
concern is not 100 percent. 

For today's proposal, EPA analyzed 
the limited data on the survivability of 

organisms that are "converted" from 
entrained to impinged on fine mesh 
screens. These data show that under 
most operational conditions, many 
larvae die as a result of the impact and 
impingement on fine mesh screens. In 
the case of eggs, the data indicate that 
some species may die, but some do 
survive. The data also demonstrate that 
if the organisms can withstand the 
initial impingement on the fine mesh 
screen, the majority of entrainable 
organisms survive after passing through 
a fish return and returning to the source 
water. Finally, the data indicate that 
survival increases as the body length 
and age of the larvae increases. 15 EPA 
seeks additional data on the 
survivability (or mortality) of organisms 
that are converted from entrained to 
impinged on fine mesh screens. 

4. Application of Requirements Based 
on Capacity Utilization Rate (CUR) and 
Waterbody Type 

In the 2004 Phase II rule, the type of 
performance standard applicable to a 
particular facility {i.e., reductions in 
impingement mortality only or 
impingement mortality and 
entrainment) depended on several 
factors, including the facility's location 
(i.e., source waterbody), capacity 
utilization rate (CUR) (as an indicator of 
the rate of use), and the proportion of 
the source waterbody withdrawn. EPA's 
reanalysis of impingement and 
entrainment data does not support the 
premise that the difference in the 
density of organisms between marine 
and fresh waters justifies different 
standards. More specifically, the average 
density of organisms in fresh waters 
may be less than that found in marine 
waters, but the actual density of aquatic 
organisms in some specific fresh water 
systems exceeds that found in some 
marine waters. In other words, there is 
considerable overlap in the range of 
densities found in marine waters and in 
fresh waters. EPA also believes the 
different reproduction strategies of 
freshwater versus marine species makes 
broad characterizations regarding the 
density less valid a rationale for 
establishing different standards for 
minimizing adverse environmental 
impact. 

In re-considering the applicability of 
requirements based on CUR, EPA found 
that even infrequently used facilities 
may still withdraw significant volumes 

15 EPA found this is a very important distinction 
when reviewing technology efficacy, as some 
studies do not include the smaller, more tragi le, and 
often non-moti I e stages of I arvae. 01 der stages of 
larvae have started to develop avoidance responses, 
and generally have already started developing 
seal es and skel eta I structures. 

of water when not generating electricity. 
EPA also found that load-following and 
peaking plants operate at or near 100 
percent capacity (and therefore 100 
percent design intake flow) when they 
are operating, and these operations 
occur frequently during peak summer 
electricity demand, coinciding with 
some of the most biologically sensitive 
portions of the year.16 Accordingly, 
today's proposed requirements are not 
based on waterbody type or CUR. See 
further discussion in Section VI. 

IV. Revised Industry Description 

Today's proposed rule applies to all 
existing electric generating and 
manufacturing facilities, except for 
certain water going vessels as described 
in section V. EPA has earlier fully 
described the electricity industry in the 
2002 Phase II proposed rule (see, for 
example, 67 FR 17135) and the 
manufacturing industries in the 2004 
Phase Ill proposed rule (see, for 
example, 69 FR 68459). 17 While these 
general descriptions continue to broadly 
reflect the current state of these 
industries, EPA has revised some of its 
estimates of numbers of facilities, 
intakes, flows, and other pertinent 
information. In particular, this section 
describes those facilities with a cooling 
water intake structure having a Dl F of 
greater than 2 MGD, related cooling 
water use in power production and 
manufacturing activities, and an 
overview of the industry sectors in 
scope for today's proposed rule. See the 
TDD and EA for today's proposed rule 
for more detailed information including 
industry profiles. 

A. Water Use in Power Production and 
Manufacturing 

Water is used for a wide variety of 
application in the United States. The 
U.S. Geologic Survey (USGS) publishes 
a comprehensive review of water use 
across industry sectors every 5 years. 
The 2005 report indicated that 410 
billion gallons per day (BGD) of water 
are withdrawn for various uses. (See 

16 Some facilities continue to withdraw cooling 
water even when not generating for a variety of 
reasons: to discourage biofouling or mechanical 
seizures, to promote continued water flow, or to 
maintain a state of readiness. Peaking facilities 
(those with a CUR of less than 15percent, as defined 
in the 2004 Phase II rule) may withdraw relatively 
small volumes on an annual basis, but if they 
operate during biologically important periods such 
as spawning seasons or migrations, then they may 
have nearly the same adverse impact as a facility 
that operates year round. 

17 EPA also addressed both electric generators and 
manufacturers in the 2000 Phase I proposed rule 
(see, for example, 65 FR 49070). The support 
documents for all three rule phases also provide 
information characterizing the affected industry 
sectors. 
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DCN 10-6872.) Of that amount, 
approximately 201 BGD is withdrawn 
by electric generators, primarily for non
contact cooling, 18 plus water 
withdrawals by other industrial sites of 
18.2 BGD for a total of 219 BGD. This 
total flow represents the universe of 
flow potentially subject to regulation 
under 316(b), therefore today's proposed 
rule may address over half of the water 
withdrawals in the entire nation.19 

Industrial water use (broadly defined 
as water used by power plants and 
manufacturers) falls generally into one 
of four categories: non-contact cooling 
water, contact cooling water, process 
water, and other water uses. A more 
detailed description of each category 
and how it relates to 316(b) is provided 
below. 

1. Non-Contact Cooling Water 

Power plants and manufacturers 
frequently generate large amounts of 
heat in their industrial processes. Non
contact cooling systems are one of the 
most common techniques used to 
dissipate this heat. In a non-contact 
cooling system, water is pumped 
through a heat exchanger or other 
equipment where it comes into indirect 
contact with heated materials in the 
industrial process. The water absorbs 
heat and is subsequently discharged (in 
a once-through cooling system) or 
recirculated (in a closed-cycle system). 
In these systems, the cooling water does 
not come into contact with any 
industrial materials, equipment or 
processes; the cooling water is 
contained within the cooling system for 
heat absorption and generally requires 
very little treatment (except heat 
removal) before discharge. 

At power generators, non-contact 
cooling is by far the largest water use. 
Approximately three quarters of the 
total annual electricity output in the 
United States results from steam 
powered turbines. Power plants heat 
water inside a boiler. The water is 
turned to steam, at which point the 
temperature of the steam can be 
increased with further heating, allowing 
additional energy to be stored in the 
steam. The steam is then used to spin 
a turbine, producing electricity. The 
steam must then be condensed and 

18 1rrigation was the next highest user of water at 
31% of the total withdrawn. 

19 In the Phase I rule, EPA also presented data 
indicating that the combined 316(b) rules for 
electric generators and the largest manufacturing 
sectors would address approximately 99% of all 
cooling water withdrawals in the U.S. See 65 FR 
49071 and the Phase I Economic and Engineering 
Analyses of the Proposed §316(b) New Facility 
Rule. 

returned to the boiler. 20 Non-contact 
cooling water is used to extract heat and 
return the steam to water in a 
condenser. The water can then be 
pumped back to the boiler for heating to 
repeat the cycle. Consistent with 
engineering theory, there are limits to 
the maximum efficiency of a thermal 
plant. Thermal power plants are 
actually not very efficient at converting 
fuel to electricity; only 30 to 60 percent 
of the fuel is captured as electricity, 
with the higher efficiency units relying 
on further use of the steam for further 
heating (usually referred to as 
cogeneration) or energy purposes (such 
as combined cycle power generators or 
other process warming). Depending on 
the type of generating unit, roughly one
third to two-thirds of the total energy 
generated is lost in the form of heat that 
must be subsequently dissipated. 

At manufacturers, non-contact cooling 
is also a significant component of water 
use. Some manufacturers have electric 
generating units which generally 
operate in the same manner as 
summarized above. In some cases, 
virtually all of the manufacturing 
facility's cooling water withdraws are 
for power production. In contrast to 
power generators, some manufacturing 
facilities also need a reliable source of 
high pressure steam for manufacturing 
processes. Other manufacturers may 
need to condense steam generated from 
other processes, or may need to extract 
heat from a raw or processed material 
(e.g., to reduce the temperature of an 
intermediate petroleum or chemical 
product before it enters a subsequent 
processing stream). Some facilities 
engage in testing or research, and have 
cooling needs for these activities. 

2. Contact Cooling Water 

Contact cooling water differs from 
non-contact cooling in that contact 
cooling systems use cooling water in 
direct contact with the hot equipment or 
heated materials. As a result, contact 
cooling water may intermingle with 
industrial products or equipment and 
often will take up pollutants other than 
heat, such as oil and grease or metals. 
Contact cooling water often requires 
treatment for these pollutants before it 
may be discharged. 

20 The thermodynamic laws governing the 
Rankine cycle in power plants requires a heat 
source and a heat sink. The difference in 
temperature and pressure is a major factor in 
maintaining efficiency of the thermal engine. 
Additional reasons for condensing the steam 
include: handling pressure drops in the system, the 
need to remove non-condensable gases before they 
damage equipment, to allow make-up water to be 
added to the system, and to safely allow pumping 
of the water back to the boiler. 

In power plants, cooling water may be 
used for contact cooling of pumping 
equipment, such as the cooling water 
pump bearings. Contact cooling water is 
more frequently needed by 
manufacturing processes, such as 
quench water (e.g., water into which 
bars of hot metal are dipped for rapid 
cooling or control of the formed metal 
temperature), mechanical pulping, 
forming and molding processes, food 
and agricultural products, and 
petrochemical gas quenching. 

3. Process Water 

Process water is water that is used 
directly in an industrial process. While 
steam electric plants do have some 
process water, process water is more 
typically associated with manufacturers, 
as the primary industrial process at 
power plants (electricity generation) is 
usually cooled with non-contact cooling 
water. Examples of process water 
include water used to break down wood 
pulp in a paper mill, water that is used 
in creating consumer products such as 
beverages or personal care products, 
water added to facilitate transportation 
of materials within a manufacturing 
process, water needed as a raw material, 
and water used in numerous chemical 
separations processes. Process water 
may be used as an ingredient in the 
intermediate products, consumed by the 
products, lost to evaporation, extracted 
later in the process line for treatment 
and discharge, or further reused. 

EPA has found through site visits, 
extensive experience with 
manufacturing water use in the 
development of previous effluent 
guidelines, and a general review of 
water uses by manufacturing processes 
that a significant amount of reduction, 
reuse, and recycling has already 
occurred in most manufacturing 
processes, in part due to pretreatment 
standards and NPDES permit 
conditions. Beyond these reductions, 
today's proposed rule recognizes that 
many industrial facilities have worked 
to reduce the volume of process water 
usage at their sites and to increase the 
reuse of process water for other 
purposes within the facility. A leading 
facility or an entire industry may have 
evolved to use less process water in its 
industrial process. For example, EPA 
has found some facilities have 
undergone plant wide energy audits to 
reduce their energy needs by up to 25 
percent, providing a roughly 25 percent 
reduction in cooling water needs. One 
analysis of paper mills estimates that 
over 39 billion gallons daily of water is 
recycled and not used solely for cooling 
purposes by a typical mill. Further, 
there has been a 69 percent reduction in 
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the average volume of treated effluent at 
pulp and paper mills (see DCN 10-
6902). In response to effluent guidelines 
discharge limitations, some facilities 
have reduced their compliance costs by 
reducing the volume of wastewater they 
must treat. Some effluent limitation 
guidelines have also established explicit 
requirements for flow reduction. In the 
case of iron and steel facilities, effluent 
limitations require no discharge of 
process wastewater pollutants (for 
example, see 40 CFR part 420 subpart D 
Steelmaking). As another observed 
example of the recycling of process 
water, a facility might use non-contact 
cooling water for condensing steam, but 
then reuse the heated water for washing 
raw materials instead of discharging the 
water. 

See section V for more information on 
how water reuse and conservation 
efforts are considered in compliance 
alternatives for today's proposed rule. 

4. Other Uses 

Given the diversity of industrial 
processes across the U.S., there are 
many other industrial uses of water not 
intended to be addressed by today's 
proposed rule. Emergency water 
withdrawals, such as fire control 
systems and nuclear safety systems, are 
not considered as part of a facility's 
design intake flow. Warming water at 
liquefied natural gas terminals, and 
hydro-electric plant withdrawals for 
electricity generation are not cooling 
water uses and are not addressed by 
today's proposal. Other water uses 
might include service water and 
dilution water. Service water is a 
generic term that often refers to uses 
other than non-contact cooling (i.e., it 
may include contact cooling), but can 
also include specialty water uses such 
as makeup water for radiation waste 
systems at nuclear power plants. 
Examples of dilution water are using 
water to reduce the concentration of a 

pollutant for biological treatment 
purposes, or to reduce the temperature 
of an effluent. 

B. Overview of Electric Generators 

In the Phase I proposal, EPA 
described its rationale for setting the 
threshold for section 316(b) national 
requirements at 2 MGD. As described in 
that proposed rule, EPA selected 2 MGD 
to ensure that almost all cooling water 
withdrawn from waters of the U.S. is 
covered by a national regulation. The 
Agency recognized that there was 
relatively little information currently 
available regarding the lower bound of 
withdrawals at which significant levels 
of impingement and entrainment and, 
therefore, adverse en vi ron mental 
impact, was likely to occur. At the time, 
most case studies available to the 
agency documenting impingement and 
entrainment from cooling water 
withdrawals focused on facilities 
withdrawing very large amounts of 
water (in most cases greater than 100 
MGD). After soliciting comment and 
data on several different thresholds, the 
Agency adopted 2 MGD in the final rule. 
66 FR 65288. 

While the overview of the electric 
generating facilities in the previous 
Phase II and Ill proposed and final rules 
has not changed substantially, this 
section combines those multiple 
industry profiles into one overview. The 
information below is generally based on 
data from the U.S. Department of 
Energy's (DOE) "Annual Electric 
Generator Report" (Form EIA-860) and 
"Annual Electric Power Industry 
Report" (Form EIA-861), and EPA's 
Section 316(b) Industry Surveys. 
According to the 2007 EIA database, 38 
of the 671 facilities have ceased 
operation si nee the Survey and 15 
facilities will likely do so by the time 
today's proposed rule is promulgated 
(i.e., 2012). EPA also excluded 20 
electric generators that are already 

required by state policy to comply with 
standards based on closed-cycle cooling, 
and thus for regulatory analysis 
purposes are not expected to be affected 
by the proposed rule. In addition, 39 
facilities are projected to be baseline 
closures according to Integrated 
Planning Model analyses (see Section 
VII of this preamble and Chapter 6 of 
the EA for discussion of IPM analysis).21 
Based on (1) data collected from these 
Surveys; (2) the compliance 
requirements in today's proposed rule, 
and (3) the in-scope threshold of 2 MGD 
Dl F (see section V for further 
explanation of the 2 MGD threshold), 
EPA has therefore identified 559 
Electric Generators that are in scope of 
today's 316(b) Existing Facilities 
Proposed Rule.22 23 

EPA estimates that the 559 steam 
electric generators represent 3 percent of 
all parent-entities, approximately 11 
percent of all facilities, and over 45 
percent of the electric power sector 
capacity. Based on the 2007 EIA 
database, EPA estimates that 388 of 
these in-scope facilities are owned by 
utilities and 171 in-scope facilities are 
owned by non-utilities. 24 The majority 
of electric generating facilities expected 
to be subject to today's proposed 
Existing Facilities rule, or 285 facilities, 
are investor-owned utilities, while 
nonutilities make up the second largest 
category. For a detailed discussion of 
parent-entities, see Chapter 5 and 7 of 
the EA (DCN 10-0002). 

As reported in Exhibit IV-1, 
approximately half of the in-scope 
electric generators draw water from a 
freshwater river (306 facilities or 55 
percent), followed by lakes or reservoirs 
(117 facilities or 21 percent) and 
estuaries or tidal rivers (83 facilities or 
15 percent). The exhibit also shows that 
most of the in-scope facilities (355 
facilities or 63 percent) employ a once
through cooling system. 

EXHIBIT IV-1-NUMBER OF IN-SCOPE ELECTRIC GENERATORS BY WATERBODY AND COOLING-SYSTEM TYPE a 

Waterbody type 

Estuary/Tidal River .......................................... . 
Ocean .............................................................. . 
Lake/Reservoir ................................................ . 
Freshwater Stream/River ................................ . 

21 For the purpose of this analysis, a faci I ity is 
considered no longer in operation and retired if it 
no longer has any steam operations. 

22 EPA developed the estimates of the number 
and characteristics of facilities expected to be 
within the scope of today's proposed rule, based on 
the facility sample weights that were developed for 
the suspended 2004 Phase II Final Regulation 
analysis. These weights provide comprehensive 

Recirculating Once-through 
Number Number 

Combination 
Number 

Other 
Number 

Total b 

Number 

5 69 
0 9 

36 73 
102 166 

estimates for the total of expected in-scope facilities 
based on the full set of facilities sampled in the 
Section 316(b) Industry Surveys. See Appendix 3.A: 
Weighting Concepts of the Economic and Benefits 
Analysis report for further discussion of the sample 
weights used in this analysis. 

23 EPA estimates of the characteristics of faci lilies 
expected to be within the scope of today's proposed 
rule are also based on the facility sample weights 

8 
0 
7 

32 

1 
0 
1 
5 

83 
9 

117 
306 

that were developed for the suspended 2004 Phase 
II Final Regulation analysis. 

24 Electric utilities engage in the generation, 
transmission, and the distribution of electricity for 
sale generally in a regulated market. Utilities 
include investor-owned, publicly-owned, and 
cooperative entities. 
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EXHIBIT IV-1-NUMBER OF IN-SCOPE ELECTRIC GENERATORS BY WATERBODY AND COOLING-SYSTEM TYPE a_ 

Continued 

Waterbody type 

Great Lake 

Total ......................................................... . 

Recirculating 
Number 

4 

148 

Once-through 
Number 

37 

355 

Combination 
Number 

2 

49 

Other 
Number 

0 

7 

Total b 

Number 

43 

559 

a The numbers of facilities are calculated on a sample-weighted basis. 
b Individual values may not sum to totals due to independent rounding. 

C. Overview of Manufacturers 

EPA obtained information on in-scope 
Manufacturers presented in the tables 
below from the EPA's Section 316(b) 
Industry Surveys (the Industry Screener 
Questionnaire (SQ) and the Industry 
Detailed Questionnaire (DQ)). Based on 
the Survey data and the compliance 
requirements in today's proposed rule, 
EPA estimates 592 industry facilities 
with greater than 2 MGD DIF would be 
subject to today's proposal; 575 of these 
facilities are in the 6 primary 
manufacturing industries. 2s 

Exhibit IV-2 below presents in-scope 
and industry-wide facility and parent 
entity counts by industry. The largest 
share of manufacturers, or 225 facilities, 
is in the Pulp and Paper industry, while 
facilities in the Chemicals and Allied 
Products make up the second largest 
category at 179 facilities. 

EXHIBIT IV-2-EXISTING 
MANUFACTURERS BY INDUSTRY 

Sector 

Aluminum ........ .. 
Chemicals ........ . 
Food ................ .. 

Number of facilities 

Sector total 

333 
4,433 

28,938 

Number in
scope be 

26 
179 
37 

EXHIBIT IV-2-EXISTING MANUFAC
TURERS BY INDUSTRY-Continued 

Number of facilities 

Sector Number in-Sector total scope be 

Paper ................ 597 225 
Petroleum ......... 352 39 
Steel .................. 1,525 68 

Total ........... 36,178 a 575 

a In-scope facility counts include baseline 
closures and exclude an estimated additional 
17 facilities with NAICS codes that do not fall 
into any of these six primary manufacturing in
dustries. 

b Number of in-scope facilities are weighted 
estimates; see Appendix 3.A of the EA for in
formation on weights development. Individual 
values may not sum to totals due to inde
pendent rounding of sample-weighted (non in
teger) estimates. 

e These facility count estimates are based 
on sample weights that are applicable for esti
mating the number of facilities that would be 
within the scope of today's proposed rule. 
However, because of missing financial data on 
certain facilities, these weights were not used 
in assessing the economic impact of the rule. 
Alternative weights, which yield modestly dif
ferent total in-scope facility estimates (e.g., 
569 in-scope facilities in the Primary Manufac
turing Industries instead of the 575 reported in 
this table), were used for developing facility 
count estimates in the economic impact 
analysis. 

Exhibit IV-3 provides the distribution 
of manufacturing intakes by source 
water body and cooling system type. In 
total, EPA estimates that 593 intakes 
will be within the scope of today's rule. 
The vast majority (453 facilities or 77 
percent) withdraw cooling water from 
freshwater streams or rivers, followed 
by Great Lakes (47 facilities). Two 
hundred eighty-seven (48 percent) 
manufacturers employ once-through 
cooling systems, 119 (20 percent) use 
closed-cycle cooling systems, and 124 
(21 percent) use "combination" systems. 
An estimated 192 (32 percent) 
manufacturers have installed one or 
more cooling towers. In the total of 593 
facility/intake combinations, EPA does 
not have information on the cooling 
water system type for 4 facilities/ 
intakes. Note that not all manufacturers 
that have installed a cooling tower are 
classified as using closed-cycle cooling 
systems, as facilities with multiple 
cooling water systems may be 
"combination" systems that employ both 
closed-cycle and once-through cooling. 
Manufacturers may also list "helper" 
cooling towers in their survey 
responses, which are generally used to 
mitigate discharge temperatures and do 
not necessarily affect intake flows. 

EXHIBIT IV-3-NUMBER OF IN-SCOPE MANUFACTURERS BY WATERBODY AND COOLING-SYSTEM TYPE 

Waterbody type Recirculating b Once-through Combination Other Type unknown Total a 

Number Number Number Number Number Number 

Estuary/Tidal River ........... 1 23 16 0 0 40 
Ocean ............................... 0 11 0 0 0 11 
Lake/Reservoir ................. 7 13 12 11 0 42 
Freshwater Stream/River 111 215 82 41 4 453 
Great Lake ....................... 0 25 14 7 0 47 

Total .......................... 119 287 124 59 4 593 

a Facility counts include baseline closures and exclude 17 facilities with NAICS codes that do not fall into the six primary manufacturing indus
tries (see Chapter 3 of EA for more detail). Individual facilities may be reported more than once in this table if they have multiple intakes while a 
single intake that serves both recirculating and once-through systems is counted once as a combination. Individual values may not sum to totals 
due to independent rounding of sample-weighted (non integer) estimates. 

b Four facilities have an unknown CWS type. 

25 The remaining 17 facilities have NAICS codes 
that do not fall into any of these six primary 
manufacturing industries. 
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D. Other Existing Facilities 

EPA's data collection efforts largely 
focused on five industrial sectors: 
Chemicals and allied products (SIC 
Major Group 28); primary metals 
industries (SIC Major Group 33); paper 
and allied products (SIC Major Group 
26); petroleum and coal products (SIC 
Major Group 29); and food and kindred 
products (SIC Major Group 20).26 The 
first four sectors use a significant 
portion of the cooling water withdrawn 
among all manufacturing industries and 
were more heavily targeted in EPA's 
industry questionnaire effort, but data 
were also collected from the following 

industries: Food processing; aircraft 
engines and engine parts; cutlery; 
sawmills and planing mills; finishers of 
broad woven fabrics of cotton; potash, 
soda and borate minerals; iron ores; and 
sugarcane and sugar beets. These data 
from other industries, while not a 
statistically derived sample, confirm 
that the primary industry sectors 
discussed above account for the vast 
majority of non-power plant cooling 
water use. The data collected for these 
other industries suggests that the intake 
structure design and construction at 
these industries were substantially 
similar to the industries for which EPA 
did collect data, and EPA did not 

receive any data during the Phase Ill 
proposed rule comment period that 
suggests otherwise. EPA's analysis of 
costs and impacts includes these 
additional existing facilities. 

V. Scope and Applicability of the 
Proposed Section 316(b) Existing 
Facility Rule 

The proposed rule includes all 
existing facilities with a design intake 
flow of more than 2 MGD. The proposed 
rule also clarifies the definition and 
requirements for new units at existing 
facilities. The applicable requirements 
are summarized in Exhibits V-1 and V-
2. 

EXHIBIT V-1-APPLICABILITY BY PHASE OF THE 316(b) RULES 

Facility characteristic Applicable rule 

New power generating or manufacturing facility ..... ...... ...... ...... ...... ......... Phase I rule. 
New offshore oil and gas facility .............................................................. Phase Ill rule. 
New unit at an existing power generating or manufacturing facility ... ..... This proposed rule. 
Existing power generating or manufacturing facility ...... ...... ...... ...... ...... .. This proposed rule. 
Existing offshore oil and gas facility and seafood processing facilities .. . This proposed rule (Case-by-case, best professional judgment). 

EXHIBIT V-2-APPLICABLE REQUIREMENTS OF TODAY'S PROPOSED RULE FOR EXISTING FACILITIES 

Facility characteristic Applicable requirements 

Existing facility with a AIF >125 MGD ..................................................... . Impingement mortality requirements at 125.94(b) and Entrainment 
Characterization Study requirements at 125.94(c) (categorical rule). 

Existing facility with a DIF >2 MGD but AIF not greater than 125 MGD 
New unit with a DIF >2 MGD at an existing facility ................................ . 

Impingement mortality requirements at 125.94(b) (categorical rule). 
Impingement and entrainment mortality requirements at 125.94(d) (cat

egorical standard). 
Other existing facility with a DIF of 2 MGD or smaller or that has an in

take structure that withdraws less than 25 percent of the water for 
cooling purposes. 

Case-by-case, best professional judgment. 

Initially, EPA divided the 316(b) 
rulemaking into three phases in 
response to litigation and to make the 
best use of its resources (see Section 1). 
However, as EPA's analysis progressed, 
it became clear that cooling water intake 
structures are operated similarly at most 
industrial facilities (i.e., both power 
producing and manufacturing facilities). 
From a biological perspective, the effect 
of intake structures on impingement and 
entrainment does not differ depending 
on whether an intake structure is 
associated with a power plant or a 
manufacturer. Instead the impingement 
and entrainment impacts associated 
with intakes of the same type are 
generally comparable, and today's 
proposed rule addresses these impacts 
without discriminating which facilities 
are behind the intake structure. Thus, 
EPA is consolidating the universe of 
potentially regulated facilities from the 
2004 Phase II rule with the existing 

26 EPA also identified many other industry sectors 
that use cooling water; a more comprehensive list 

facilities in the 2006 Phase Ill rule for 
purposes of today's proposed rule. This 
consolidation also provides a "one-stop 
shop" for information related to today's 
proposed rulemaking, as all existing 
facilities would be addressed in an 
equitable manner by the same set of 
technology-based requirements. 

A. General Applicability 

This rule would apply to owners and 
operators of existing faci I i ties that meet 
all of the following criteria: 

• The facility is a point source that 
uses or proposes to use cooling water 
from one or more cooling water intake 
structures, including a cooling water 
intake structure operated by an 
independent supplier not otherwise 
subject to 316(b) requirements that 
withdraws water from waters of the 
United States and provides cooling 
water to the facility by any sort of 
contract or other arrangement; 

of industries that use cooling water and their 

• The total design intake flow of the 
cooling water intake structure(s) is 
greater than 2 MGD; and 

• The cooling water intake 
structure(s) withdraw(s) cooling water 
from waters of the United States and at 
least twenty-five (25) percent of the 
water withdrawn is used exclusively for 
cooling purposes measured on an 
average annual basis for each calendar 
year. 

EPA is proposing to continue to adopt 
provisions to ensure that the rule does 
not discourage the reuse of cooling 
water for other uses such as process 
water. The definition of cooling water at 
125.93 provides that cooling water used 
in a manufacturing process either before 
or after it is used for cooling is 
considered process water for the 
purposes of calculating the percentage 
of a facility's intake flow that is used for 
cooling purposes. Therefore, water used 
for both cooling and non-cooling 
purposes does not count towards the 25 

NAICS and SIC Codes can be found in section A 
of the Sup pi ementary Information. 
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percent threshold. EPA notes this 
definition is the same definition used 
for new facilities in the Phase I rule at 
125.83. Examples of water withdrawn 
for non-cooling purposes includes water 
withdrawn for warming by liquefied 
natural gas facilities and water 
withdrawn for public water systems by 
desalinization facilities. Further, the 
proposed rule at 125.91(c) specifies that 
obtaining cooling water from a public 
water system or using treated effluent 
(such as wastewater treatment plant 
"gray" water) as cooling water does not 
constitute use of a cooling water intake 
structure for purposes of this rule. 

Today's proposed rule focuses on 
those facilities that are significant users 
of cooling water; only those facilities 
that use more than 25% of the water 
withdrawn for cooling purposes are 
subject to the proposed rule. EPA 
previously considered a number of 
approaches for clarifying applicability 
of the rule (66 FR 28854 and 66 FR 
65288). EPA adopted the 25% threshold 
in each of the Phase I, II, and Ill rules, 
and EPA has not received any new data 
or identified new approaches that 
would provide further clarity to the 
applicability of the rule. EPA is 
proposing to continue to adopt 25% as 
the threshold for the percent of flow 
used for cooling purposes to ensure that 
a large majority of cooling water 
withdrawn from waters of the U.S. is 
addressed by requirements for 
minimizing adverse environmental 
impact. Because power generating 
facilities typically use far more than 25 
percent of the water they withdraw 
exclusively for cooling purposes, the 25 
percent threshold will ensure that 
intake structures accounting for nearly 
all cooling water used by the power 
sector are addressed by today's 
proposed requirements. While 
manufacturing facilities often withdraw 
water for more than cooling purposes, 
the majority of the water is withdrawn 
from a single intake structure.27 Once 
water passes through the intake, water 
can be apportioned to any desired use, 
including uses that are not related to 
cooling. However, as long as at least 
25% of the water is used exclusively for 
cooling purposes, the intake will be 
subject to the requirements of today's 
rule. EPA estimates that approximately 
68% of manufacturers and 93% of 
power-generating facilities that meet the 
other proposed thresholds for the rule 
use more than 25% of intake water for 

27 Facilities may also use groundwater wells or 
municipal water for various uses, but the volume 
of these withdrawals is usually much smaller than 
the volume withdrawn from surface waters. 

cooling and thus will be addressed by 
today's rule. 

EPA decided to propose requiring the 
Director, exercising BPJ, to establish 
BTA impingement and entrainment 
mortality standards for an existing 
offshore oil and gas facility, a seafood 
processing vessel, or an offshore 
liquefied natural gas import terminal. 
Such a facility would be subject to 
permit conditions implementing CWA 
section 316(b) where the facility is a 
point source that uses a cooling water 
intake structure and has, or is required 
to have, an NPDES permit. At their 
discretion, permit writers may further 
determine that an intake structure that 
withdraws less than 25% of the intake 
flow for cooling purposes should be 
subject to section 316(b) requirements, 
and set appropriate requirements on a 
case-by-case basis, using best 
professional judgment. Today's 
proposed rule is not intended to 
constrain permit writers at the Federal, 
State, or Tribal level, from addressing 
such cooling water intake structures. 

B. What is an "existing facility" for 
purposes ofthe Section 316(b) Phase II 
rule? 

In today's proposed rule, EPA is 
defining the term "existing facility" to 
include any facility that commenced 
construction before January 18, 2002, as 
provided for in§ 122.29(b)(4). 28 EPA is 
proposing to establish January 17, 2002 
as the date for distinguishing existing 
facilities from new facilities because 
that is the effective date of the Phase I 
new facility rule. Thus, existing 
facilities include all facilities the 
construction of which commenced on or 
before this date. In addition, EPA is 
defining the term "existing facility" in 
this proposed rule to include 
modifications and additions to such 
facilities, the construction of which 
commences after January 17, 2002, that 
do not meet the definition of a new 
facility at§ 125.83, which is the 
definition used to define the scope of 
the Phase I rule. 29 

The preamble to the final Phase I rule 
discusses this definition at 66 FR 65256; 
65258-65259; 65285-65287, December 
18, 2001. EPA's definition of an 
"existing facility" in today's proposed 
regulation is intended to ensure that all 
sources excluded from the definition of 

28 Construction is commenced if the owner or 
operator has undertaken certain installation and site 
preparation activities that are part of a continuous 
on-site construction program, and it includes 
entering into certain specified binding contractual 
obligations as one criterion(§ 122.29(b)(4)). 

2s The Phase I rule also listed examples of 
facilities that would be "new" facilities and facilities 
that would "not be considered a 'new facility'" in 
two numbered paragraphs. 

new facility in the Phase I rule are 
captured by the definition of existing 
facility in this proposed rule. 

A point source would be subject to 
Phase I or today's proposed rule even if 
the cooling water intake structure it uses 
is not located at the facility3o In 
addition, modifications or additions to 
the cooling water intake structure (or 
even the total replacement of an existing 
cooling water intake structure with a 
new one) does not convert an otherwise 
unchanged existing facility into a new 
facility, regardless of the purpose of 
such changes (e.g., to comply with 
today's proposed rule or to increase 
capacity). Rather, the determination as 
to whether a facility is new or existing 
focuses on whether it is a green field or 
stand-alone facility and whether there 
are changes to the cooling water intake 
to accommodate it. 

C. What is "cooling water'' and what is 
a "cooling water intake structure?" 

EPA has not revised the definition of 
cooling water intake structure for 
today's proposed rule. A cooling water 
intake structure is defined as the total 
physical structure and any associated 
constructed waterways used to 
withdraw cooling water from waters of 
the United States. Under the definition 
in today's proposed rule, the cooling 
water intake structure extends from the 
point at which water is withdrawn from 
the surface water source up to, and 
including, the intake pumps. Today's 
proposed rule proposes for existing 
facilities the same definition of a 
"cooling water intake structure" that 
applies to new facilities under Phase I. 
Today's proposal also adopts the new 
facility rule's definition of "cooling 
water" as water used for contact or 
noncontact cooling, including water 
used for equipment cooling, evaporative 
cooling tower makeup, and dilution of 
effluent heat content. The definition 
specifies that the intended use of 
cooling water is to absorb waste heat 
rejected from the processes used or 
auxiliary operations on the facility's 
premises. The definition also indicates 
that water used in a manufacturing 
process either before or after it is used 
for cooling is process water and would 
not be considered cooling water for 
purposes of determining whether 25 
percent or more of the flow is cooling 
water. This clarification is necessary 
because cooling water intake structures 
typically bring water into a facility for 
numerous purposes, including 
industrial processes; use as circulating 

3° For example, a facility might purchase its 
cooling water from a nearby facility that owns and 
operates a cooling water intake structure. 

ED_00011 OPST _00000250-00021 



FOIA 2014-009508 Interim 2 

22194 Federal Register I Vol. 76, No. 76 I Wednesday, Apri I 20, 2011 I Proposed Rules 

water, service water, or evaporative 
cooling tower makeup water; dilution of 
effluent heat content; equipment 
cooling; and air conditioning. Note 
however, that all intake water 
(including cooling and process) is 
included in the determination as to 
whether the 2 MGD DIF threshold for 
covered intake structures is met. 

D. Would my facility be covered only if 
it is a Point Source Discharger? 

Today's proposed rule would apply 
only to facilities that are point sources 
(i.e., have an NPDES permit or are 
required to obtain one). This is the same 
requirement EPA included in the Phase 
I new facility rule at§ 125.81(a)(1). 
Requirements for complying with 
section 316(b) will continue to be 
applied through NPDES permits. 

Based on the Agency's review of 
potential existing facilities that employ 
cooling water intake structures, the 
Agency anticipates that most existing 
facilities subject to this proposed rule 
will control the intake structure that 
supplies them with cooling water, and 
discharge some combination of their 
cooling water, wastewater, or storm 
water to a water of the United States 
through a point source regulated by an 
NPDES permit. Under these 
circumstances, the facility's NPDES 
permit will include the requirements for 
the cooling water intake structure. In the 
event that an existing facility's only 
NPDES permit is a general permit for 
storm water discharges, the Agency 
anticipates that the Director would write 
an individual NPDES permit containing 
requirements for the facility's cooling 
water intake structure. Alternatively, 
requirements applicable to cooling 
water intake structures could be 
incorporated into general permits. If 
requirements are placed into a general 
permit, they must meet the 
requirements set out at 40 CFR 122.28. 

As EPA stated in the preamble to the 
final Phase I rule (66 FR 65256 
(December 18, 2001)), the Agency 
encourages the Director to closely 
examine scenarios in which a facility 
withdraws significant amounts of 
cooling water from waters of the United 
States but is not required to obtain an 
NPDES permit. As appropriate, the 
Director will necessarily apply other 
legal requirements, where applicable, 
such as section 404 or 401 of the Clean 
Water Act, the Coastal Zone 
Management Act, the National 
Environmental Policy Act, the 
Endangered Species Act, or similar State 
or Tribal authorities to address adverse 
environmental impact caused by cooling 
water intake structures at those 
faci I i ties. 

E. Would my facility be covered if it 
withdraws water from waters of the 
U.S.? What if my facility obtains cooling 
water from an independent supplier? 

The requirements in today's proposed 
rule apply to cooling water intake 
structures that have the design capacity 
to withdraw amounts of water equal to 
or greater than 2 MGD from "waters of 
the United States." Waters of the United 
States include the broad range of surface 
waters that meet the regulatory 
definition at 40 CFR 122.2, which 
includes lakes, ponds, reservoirs, 
nontidal rivers or streams, tidal rivers, 
estuaries, fjords, oceans, bays, and 
coves. These potential sources of 
cooling water may be adversely affected 
by impingement and entrainment. 

Some facilities discharge heated water 
to manmade cooling ponds, and then 
withdraw water from the ponds for 
cooling purposes. EPA recognizes that 
cooling ponds may, in certain 
circumstances, constitute a closed-cycle 
cooling system and therefore may 
already comply with some or all of the 
technology-based requirements in 
today's proposed rule. However, 
facilities that withdraw cooling water 
from cooling ponds that are waters of 
the United States and that meet the 
other criteria for coverage (including the 
requirement that the facility has or will 
be required to obtain an NPDES permit) 
would be subject to today's proposed 
rule. In some cases water is withdrawn 
from a water of the United States to 
provide make-up water for a cooling 
pond. In many cases, EPA expects such 
make-up water withdrawals are 
commensurate with the flows of a 
closed-cycle cooling tower, and again 
the facility may already comply with 
requirements to reduce its intake flow 
under the proposed rule. In those cases 
where the withdrawals of make-up 
water come from a water of the United 
States, and the facility otherwise meets 
today's criteria for coverage (including a 
design intake flow of 2 million gallons 
per day), the facility would be subject to 
today's proposed rule requirements. 

EPA does not intend this rule to 
change the regulatory status of cooling 
ponds. Cooling ponds are neither 
categorically included nor categorically 
excluded from the definition of "waters 
of the United States" at 40 CFR 122.2. 
The determination whether a particular 
cooling pond is, or is not, a water of the 
United States is to be made by the 
permitting authority on a case-by-case 
basis. The EPA and the U.S. Army Corps 
of Engineers have jointly issued 
jurisdictional guidance concerning the 
term "waters of the United States" in 
light of the Supreme Court's decision in 

Solid Waste Agency of Northern Cook 
County v. U.S. Army Corps of Engineers, 
531 U.S. 159 (2001) (SWANCC). A copy 
of that guidance was published as an 
Appendix to an Advanced Notice of 
Proposed Rulemaking on the definition 
of the phrase "waters of the U.S.," see 68 
FR 1991 (January 15, 2003), and may be 
obtained at (http:llwww.epa.gov/owow/ 
wetlands/pdf/ANPRM-FR.pdf ). The 
agencies additionally published 
guidance in 2008 regarding the term 
"waters of the United States" in light of 
both the SWANCC and subsequent 
Rapanos case (Rapanos v. United 
States, 547 U.S. 715 (2006)). 

The Agency recognizes that some 
facilities that have or are required to 
have an NPDES permit might not own 
and operate the intake structure that 
supplies their facility with cooling 
water. In addressing facilities that have 
or are required to have an NPDES 
permit that do not directly control the 
intake structure that supplies their 
facility with cooling water, revised 
§ 125.91 provides (similar to the new 
facility rule) that facilities that obtain 
cooling water from a public water 
system or use treated effluent are not 
deemed to be using a cooling water 
intake structure for purposes of this 
proposed rule. However, obtaining 
water from another entity that is 
withdrawing water from a water of the 
US would be counted as using a cooling 
water intake structure for purposes of 
determining whether an entity meets the 
threshold requirements of the rule. For 
example, facilities operated by separate 
entities might be located on the same, 
adjacent, or nearby property(ies); one of 
these facilities might take in cooling 
water and then transfer it to other 
facilities prior to discharge of the 
cooling water to a water of the United 
States. Section 125.91 (b) specifies that 
use of a cooling water intake structure 
includes obtaining cooling water by any 
sort of contract or arrangement with one 
or more independent suppliers of 
cooling water if the supplier or 
suppliers withdraw water from waters 
of the United States but that is not itself 
a new or existing facility subject to 
section 316(b), except if it is a public 
water system. 

As a practical matter, existing 
facilities are the largest users of cooling 
water, and typically require enough 
cooling water to warrant owning the 
cooling water intake structures. In some 
cases, such as at nuclear power plants 
or critical baseload facilities, the need 
for cooling water includes safety and 
reliability reasons that would likely 
preclude any independent supplier 
arrangements. Therefore, EPA does not 
expect much application of this 
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provision. EPA is nevertheless retaining 
the provision in order to prevent 
facilities from circumventing the 
requirements of today's proposed rule 
by creating arrangements to receive 
cooling water from an entity that is not 
itself subject to today's proposed rule, 
and is not explicitly exempt from 
today's rule (such as drinking water or 
treatment plant discharges reused as 
cooling water). 

F. What intake flow thresholds result in 
an existing facility being subject to this 
proposed rule? 

There are two ways in which EPA 
determines the cooling water flow at a 
facility. The first way is based on the 
design intake flow (DIF), which reflects 
the maximum intake flow the facility is 
capable ofwithdrawing. While this 
normally is limited by the capacity of 
the cooling water intake pumps, other 
parts of the cooling water intake system 
could impose physical limitations on 
the maximum intake flow the facility is 
capable of withdrawing. The second 
way is based on the actual intake flow 
(AIF), which reflects the actual volume 
of water withdrawn by the facility. EPA 
has defined AI F to be the average water 
withdrawn each year over the preceding 
3 years. Both of these definitions are 
used in today's proposed rule. 

In this proposed rule EPA considered 
requirements based on the intake flow at 
the existing facility. EPA is proposing 
the rule to apply to facilities that have 
a total design intake capacity of at least 
2 MGD (see§ 125.91). 31 Above 2 MGD, 
99.7% of the total water withdrawals by 
utilities and other industrial sources 
would potentially be covered (if the 
other criteria for coverage are met) while 
58% of the manufacturers, 70% of the 
non-utilities, and 100% of the utilities 
would be covered. EPA also chose the 
greater than 2 MGD threshold to be 
consistent with the applicability criteria 
in the Phase I rule32 EPA continues to 
believe that this threshold ensures that 
the largest users of cooling water will be 
subject to the proposed rule. 

EPA proposes to continue to use a 
threshold based on design intake flow as 
opposed to actual intake flow for several 
reasons. In contrast to actual intake 
flow, design intake flow is a fixed value 
based on the design of the faci I i ty' s 
operating system and the capacity of the 
circulating and other water intake 
pumps. This provides clarity, as the 
design intake flow does not change, 

31 The 2004 Phase II rule applied to existing 
power-generating facilities with a design intake 
flow of 50 mgd or greater. Facilities potentially in 
scope of the Phase Ill rule had a DIF of greater than 
2MGD. 

32 See 65 FR 49067/3 for more information. 

except in limited circumstances, such as 
when a facility undergoes major 
modifications. On the other hand, actual 
flows can vary significantly over 
sometimes short periods of time. For 
example, a peaking power plant may 
have an actual intake flow close to the 
design intake flow during times of full 
energy production, but an AIF of zero 
during periods of standby. Use of design 
intake flow provides clarity as to 
regulatory status, is indicative of the 
possible magnitude of environmental 
impact, and would avoid the need for 
monitoring to confirm a facility's status. 
Also see 69 FR 41611 for more 
information about these thresholds. 

Under current NPDES permitting 
regulations at§ 122.21, all existing 
facilities greater than 2 MGD DIF must 
submit basic information describing the 
facility, source water physical data, 
source water biological characterization 
data, and cooling water intake system 
data. Under this proposed rule, all 
facilities greater than 2 MGD DIF must 
submit additional facility-specific 
information including the proposed 
impingement mortality reduction plan, 
relevant biological survival studies, and 
operational status of each of the 
facility's units. 33 Certain facilities 
withdrawing the largest volumes of 
water for cooling purposes have 
additional information and study 
requirements such as the Entrainment 
Characterization Study as described 
below. 

EPA is proposing to use actual intake 
flow (AIF) rather than design intake 
flow (DIF) for purposes of determining 
which facilities must conduct an 
Entrainment Characterization Study. 
Environmental impacts, particularly 
entrainment and entrainment mortality, 
result from actual water withdrawals, 
and not the maximum designed 
withdrawals. Further, using actual flow 
may encourage some facilities to reduce 
their flows in order to avoid collecting 
supplemental data and submitting the 
additional entrainment characterization 
study. Furthermore, any facility that has 
DIF greater than 2 MGD is required to 
submit basic information that will allow 
the permitting authority to verify its 
determination of whether or not it meets 
the 125 MGD AIF threshold. 

EPA has selected a threshold of 125 
MGD AIF because a threshold of 125 
MGD would capture 90 percent of the 
actual flows but would only establish 
the Entrainment Characterization Study 
requirements for 30 percent of existing 
facilities. This would significantly 

33 The proposed rule contains stream I i ned 
information submission requirements for facilities 
that already employ closed cycle cooling. 

reduce facility burden by more than 
two-thirds of the potentially in-scope 
facilities, and would focus permit 
authorities on the majority of cooling 
water withdrawals by addressing 
approximately 200 billion gallons of 
daily cooling water withdrawals. 

In today's proposal, EPA seeks to 
clarify that for some facilities, the 
design intake flow is not necessarily the 
maximum flow associated with the 
intake pumps. For example, a power 
plant may have redundant circulating 
pumps, or may have pumps with a 
name plate rating that exceeds the 
maximum water throughput of the 
associated piping. EPA intends for the 
design intake flow to reflect the 
maximum volume of water that a plant 
can physically withdraw from a source 
waterbody over a specific time period. 
This also means that a plant that has 
permanently taken a pump out of 
service or has flow limited by piping or 
other physical limitations should be 
able to consider such constraints when 
reporting its DIF. EPA solicits comment 
on whether the definition of DIF should 
be revised to make this clarification 
more apparent. 

G. Offshore Oil and Gas Facilities, 
Seafood Processing Vessels or LNG 
Import Terminals BTA Requirements 
Under This Proposed Rule 

Under today's proposal, existing 
offshore oil and gas facilities, seafood 
processing facilities and LNG import 
terminals would be subject to 316(b) 
requirements on a best professional 
judgment basis. In the Phase Ill rule, 
EPA studied offshore oil and gas 
facilities and seafood processing 
facilities 34 and could not identify any 
technologies (beyond the protective 
screens already in use) that are 
technically feasible for reducing 
impingement or entrainment in such 
existing facilities. 35 As discussed in the 
Phase Ill rule, known technologies that 
could further reduce impingement or 
entrainment would result in 
unacceptable changes in the envelope of 
existing platforms, drilling rigs, mobile 
offshore drilling units (MODUs), 
seafood processing vessels (SPVs), and 
similar facilities as the technologies 
would project out from the hull, 
potentially decrease the seaworthiness, 
and potentially interfere with structural 

34 EPA studied naval vessels and cruise ships as 
part of its development of a general NPDES permit 
for discharges from ocean-going vessels. (See 
http://cfpub.epa.govlnpdesl 
home.cfm?program_id=350 for more information.) 
EPA studied seafood processing vessels and oil and 
gas exploration facilities in the 316(b) Phase Ill rule. 

35 As discussed in today's preamble, requirements 
for new offshore faci I iti es set forth in the Phase Ill 
rule remain in effect. 
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components of the hull. EPA also 
believes that for many of these facilities, 
the cooling water withdrawals are most 
substantial when the facilities are 
operating far out at sea-and therefore 
not wi thd rawi ng from a water of the 
U.S. The EPA is aware that LNG 
facilities may withdraw hundreds of 
MGD of seawater for warming (re
gasification). However, some existing 
LNG facilities may still withdraw water 
where 25 percent or more of the water 
is used for cooling purposes. As 
discussed in section V, EPA has not 
identified a uniformly applicable and 
available technology for minimizing 
impingement and entrainment (I&E) 
mortality at these facilities. However, 
technologies may be available for some 
existing LNG facilities. LNG facilities 
that withdraw any volume of water for 
cooling purposes would be subject to 
case-by-case, best professional judgment 
BTA determinations. 

EPA has not identified any new data 
or approaches that would result in a 
different determination. Therefore, 
today's rule would continue to require 
that the BT A for existing offshore oi I 
and gas extraction faci I i ties and seafood 
processing facilities is established by 
NPDES permit directors on a case-by
case basis using best professional 
judgment. EPA solicits comment and 
data on the appropriateness of national 
categorical standards for these facilities. 

H. What is a "new unit" and how are 
new units addressed under this 
proposed rule? 

The Phase I rule did not distinguish 
between new stand-alone facilities and 
new units where the units are built on 
a site where a source is already located 
and does not totally replace the existing 
source. Because EPA is not changing the 
new facility rule definitions, and is only 
proposing clarifying revisions to the 
existing facility rule, this proposed 
provision is not intended to otherwise 
reopen the Phase I rule. Today's 
proposed rule establishes requirements 
for new units added to an existing 
facility that are not a "new facility" as 
defined at§ 125.83. Today's proposal 
seeks to clarify the definitions of "new" 
versus "existing" by first noting that, for 
purposes of section 316(b), a facility 
cannot be defined as a new facility and 
an existing facility at the same time. In 
this rule, while EPA will continue to 
treat replacement and new units for the 
same industrial purpose as existing 
facilities, EPA intends to have different 
requirements for the addition of new 
units. A replacement unit or repowered 
unit, as distinct from constructing an 
additional unit, would not be treated as 
a new unit. The requirements for new 

units are modeled after the requirements 
for a new facility in the Phase I rule. 

EPA has adopted this approach for the 
following reasons. As new units are 
built at existing facilities to provide 
additional capacity, facilities have the 
ideal opportunity to design and 
construct the new units without many 
of the additional expenses associated 
with retrofitting an existing unit to 
closed-cycle. The incremental 
downtime that can be associated with 
retrofitting to closed-cycle cooling is 
avoided altogether at a new unit. In 
addition, when new units are added, the 
condensers can be configured for 
closed-cycle, reducing energy 
requirements, and high efficiency 
cooling towers can be designed as part 
of the new unit, allowing for installation 
of smaller cooling towers. Thus, the 
capital costs for closed cycle cooling at 
new units are lower than the capital 
costs for once-through cooling. These 
advantages may not always be available 
when retrofitting cooling towers at an 
existing unit. 

In consideration of the fact that 
additional unit construction decisions 
rest largely within the control of the 
individual facility, EPA decided that 
subjecting new units to the same 
national BTA requirements as those 
applicable to new facilities is warranted. 

VI. BTA Consideration 

In response to the Supreme Court's 
decision in Entergy Corp. eta/. v. EPA 
in April 2009, and the Second Circuit 
decision in Riverkeeper II, EPA has 
reevaluated the requirements for 
existing facilities under section 316(b). 
As discussed in Section Ill, for the BTA 
determinations proposed below, EPA 
collected additional data and 
information and updated the technology 
efficacy and costs analyses prepared for 
the earlier rulemaking efforts. These 
data and analyses serve to update the 
rulemaking record and allow EPA to 
apply greater technical rigor to EPA's 
analysis of BT A. As a result, EPA has 
decided not to re-propose requirements 
similar to those of the final Phase II rule, 
but would adopt, for the reasons 
explained in this preamble, a new 
framework. In addition, as previously 
noted, EPA decided to address all 
existing facilities subject to 316(b) in 
one rule (i.e., Phase II and Phase Ill). 

A. EPA's Approach to BTA 

Section 316(b) of the CWA requires 
EPA to establish standards for cooling 
water intake structures that reflect the 
"best technology available for 
minimizing adverse environmental 
impact." The statute is silent with 
respect to the factors that EPA should 

consider in determining BTA but courts 
have held that, given section 316(b)'s 
reference to sections 301 and 306 of the 
Act, EPA may look to the factors 
considered in those sections in 
establishing those standards for section 
316(b) standard setting. The Supreme 
Court noted that, given the absence of 
any factors language in Section 316(b), 
EPA has more discretion in its standard 
setting under section 316(b) than under 
the effluent guidelines provisions. EPA 
has broad discretion in determining 
what is the "best" available technology 
for minimizing adverse environmental 
impact. EPA is not bound to evaluate 
the factors it considers in standard 
setting in precisely the same way it 
considers them in establishing effluent 
limitations guidelines under section 304 
of the Clean Water Act. Thus, the U.S. 
Supreme Court has explained that, 
under section 316(b), "best" technology 
may reflect a consideration of a number 
of factors and that "best" does not 
necessarily mean the technology that 
achieves the greatest reduction in 
environmental harm that the regulated 
universe can afford. Rather, the "best" 
(or "most advantageous" technology in 
the court's words) may represent a 
technology that most efficiently 
produces the reductions in harm. 

EPA has interpreted section 316(b) to 
require the Agency to establish a 
standard based on the best technology 
available that will minimize 
impingement and entrainment-the two 
main adverse effects of cooling water 
intake structures. In EPA's view, there 
are several important considerations 
underpinning its decision. First, its BTA 
determination should be consistent 
with,and reflective of, the goals of 
Section 101 of the CWA: "to restore and 
maintain the physical, chemical, and 
biological integrity of the Nation's 
waters," with an interim goal of 
protecting water quality so as to provide 
for the protection and propagation of 
fish, shellfish, and wildlife and provide 
for recreation in and on the water. 

Second, because the Supreme Court 
has concluded that EPA may 
permissibly consider costs and benefits 
in its BTA determination and E.O. 
13563 directs EPA only to propose 
regulations based on a reasoned 
determination that the benefits justify 
the costs, EPA has taken costs and 
benefits into account in this proposal. 
EPA has cone! uded that the benefits of 
the proposed option justify its costs. See 
section VI. E below. 

Both Riverkeeper decisions recognize 
that EPA may consider a number of 
factors in establishing section 316(b) 
standards. In the Phase I Riverkeeper 
case, the court explained that the cross 
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reference in section 316(b) to sections 
301 and 306 is an "invitation" to look to 
those statutory provisions for guidance 
concerning the factors EPA should 
consider in determining BTA. In the 
Phase II decision, the court stated that 
the interpretation of section 316(b) 
should be "informed" by these other two 
provisions. EPA may consider the 
factors involved in establishing effluent 
discharge limitations when regulating 
intake structures. The factors 
specifically delineated in CWA sections 
301 and 306 that EPA may consider 
include: cost of the technology, taking 
into account the age of the equipment 
and facilities, process employed, 
engineering aspects associated with a 
particular technology, process changes 
and non-water quality environmental 
impact (i ncl udi ng energy requirements). 

In selecting the "best" technology, 
EPA looked at a number of factors. 
Thus, EPA first considered the 
availability and feasibility ofvarious 
technologies, their costs including 
potential costs to facilities as well as 
households, and economic impacts of 
different technologies. EPA reviewed 
the efficacy of these technologies in 
reducing impingement and entrainment 
mortality, including cost-effectiveness 
relationships. EPA also considered 
additional factors set out in 304(b) of the 
Clean Water Act, including location, 
age, size, and type of facility. EPA next 
considered the non-water quality effects 
of different technologies on energy 
production and availability, electricity 
reliability, and potential adverse 
environmental effects that may arise 
from the use of the different controls 
evaluated. 

EPA has also considered the costs and 
the benefits of the different technologies 
it evaluated for BTA. Consideration of 
benefits in particular is complicated by 
the absence of well-developed tools or 
data to fully express the ecological 
benefits in monetized terms. EPA has, 
however, used the best currently 
available science to monetize the 
benefits of the various options in four 
major categories: Recreational fishing, 
commercial fishing, nonuse benefits, 
and benefits to threatened and 
endangered species (see Exhibit Vlll-
10). EPA believes that the benefits 
estimated for the first two categories are 
fairly complete, while the benefits 
estimated for the latter two categories 
are incomplete for a number of reasons. 
For example, the non-use benefits 
consider only the northeast and middle 
Atlantic states. EPA will continue to 
refine its tools in order to develop a 
more complete analysis concerning 
benefits during the rulemaking 
proceeding. 

As a result of this thorough 
evaluation, EPA is proposing the use of 
modified traveling screens with a fish 
handling and return system or reduced 
intake velocity as BTA for impingement 
mortality. EPA's record shows modified 
traveling screens are available for all 
facilities, whereas reduced intake 
velocity may not be available at all 
locations. For entrainment, on the other 
hand, EPA could identify no single 
technology that represented BTA for all 
facilities for the reasons explained in 
detail below. Instead, as the national 
BT A entrainment requirement for 
existing facilities, EPA is proposing to 
adopt regulations that establish a 
process for the permitting authority to 
determine entrainment BTA controls on 
a site-specific basis following the 
consideration of several factors. In 
addition to the general considerations 
discussed above, EPA has identified the 
following specific factors as the key 
elements in its decision not to prescribe 
a single technology as the basis for a 
national BTA determination. These 
factors are local energy reliability, air 
emissions permits, land availability, and 
remaining useful plant life. The rest of 
this chapter describes each of these 
considerations in detail. 

B. Technologies Considered to Minimize 
Impingement and Entrainment 

As described in Section IV, power 
plants and manufacturers withdraw 
large volumes of cooling water on a 
daily basis. The majority of 
environmental impacts associated with 
intake structures are caused by water 
withdrawals that ultimately result in the 
loss of aquatic organisms. These losses 
may be due to impingement, 
entrainment, or both. Impingement 
occurs when organisms are trapped 
against the outer part of a screening 
device of an intake structure. 36 The 
force of the intake water traps the 
organisms against the screen and they 
are unable to escape. Not all organisms 
contained in the incoming water are 
impinged, however. Some may pass 
through the screening system and the 
intake structure and travel through the 
entire cooling system including the 
pumps, condenser tubes, and discharge 
pipes. This is referred to as entrainment. 
Various factors lead to the susceptibility 
of an organism to impingement or 
entrainment. For more detailed 
discussion of impingement and 

36 Typically, cooling water intake structures use 
various screening devices to prevent I arge objects 
(e.g., trash, logs) from being drawn in with the 
cooling water and ultimately clogging or damaging 
the cooling water system. 

entrainment and their resulting impact, 
see 67 FR 17136-17140 and the EEBA. 

As described in Section 111.0, 
reductions in impingement or 
entrainment do not necessarily mean 
reductions in mortality. For purposes of 
this proposal, EPA has developed the 
following definitions for impingement 
and entrainment and mortality: 

• Impingement: The entrapment of all 
life stages of fish and shellfish on the 
outer part of an intake structure or 
against a screening device during 
periods of intake water withdrawal. 

• Impingement Mortality: The death 
of fish or shellfish due to impingement 
(as defined above). Note impingement 
mortality need not occur immediately; 
impingement may cause harm to the 
organism, which results in mortality 
several hours after the impingement 
event. For purposes of this proposed 
rule, impingement mortality is limited 
to those organisms collected or retained 
by 3.s inch sieve. 

• Entrainment: The incorporation of 
all life stages of fish and shellfish with 
intake water flow entering and passing 
through a cooling water intake structure 
and into a cooling system. 

• Entrainment Mortality: The death of 
fish or shellfish due to entrainment. 
This also includes the death of those 
fish and shellfish due to fine mesh 
screens or other technologies used to 
exclude the organisms from 
entrainment. For purposes of this 
proposed rule, entrainment mortality is 
limited to those organisms passing 
through a 3.s-inch sieve. 

Based on available information, as 
described in section 111.0, EPA is 
assuming for purposes of this rule that 
all entrained organisms are a loss, i.e., 
no entrained organisms survive. 
Therefore, in the absence of entrainment 
control, entrainment is assumed to lead 
to entrainment mortality. Also see 
Chapter A7 of the Phase II Regional 
Studies Document (DCN 6-0003; EPA
HQ-OW-2002-0049-1490). Entrainable 
organisms generally consist of eggs and 
early life stage larvae. Early larvae 
generally do not have skeletal 
structures, have not yet developed 
scales, and in many cases are incapable 
of swimming for several days post 
hatching. However, for impingement, 
mortality occurs less than 100% of the 
time. lmpingeable organisms are 
generally larger juvenile or adult fish, 
with fully formed scales and skeletal 
structures, and well developed survival 
traits such as avoidance responses. 
EPA's data demonstrate that, under the 
proper conditions, many impinged 
organisms survive. 

In addition to these definitions it is 
helpful to further characterize 
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impingement and entrainment as those 
terms are used in the literature and in 
studies conducted by power plants. 
Historically, traveling screens deployed 
by power plants utilized a 3 .8-inch mesh 
size. For this reason, most studies and 
reports referring to impingement are in 
fact referring to those organisms 
impinged on a 3 .8-inch mesh screen. 
Impingement can also refer to any 
organism incapable of swimming away 
from the intake structure due to the 
water velocity at the intake. Similarly, 
entrainable organisms are those 
organisms fitting through a mesh of less 
than or equal to 3 .8 of an inch. This also 
means the majority of entrainable 
organisms are comprised of eggs, larvae, 
and juveniles. More recent studies, 
particularly those that eva I uate mesh 
sizes smaller than 3 .8 of an inch, 
continue to refer to impingement as any 
organism caught on the screen. This can 
cause some confusion, as many 
organisms that would have been 
entrained with a 3 .8-inch mesh instead 
become impinged by the finer mesh. 
These are referred to as "impinged 
entrainables" or "converts." EPA has 
also found that most studies of 
entrainment are biased towards the 
larger (older) larvae with higher survival 
rates and do not analyze survival of 
smaller larvae. This corresponds to 
larvae body lengths sufficient to have 
begun scale and bone development, and 
generally reflects the more motile early 
life stages. EPA found these study 
findings cannot be applied to non
motile life stages, which are incapable 
of avoidance responses. As discussed in 
Section III.C, it is also important to note 
that the prevention of entrainment by 
some exclusion technologies may result 
in very high entrainment reductions, but 
these organisms do not necessarily 
survive interactions with the exclusion 
technology. Therefore, while 
entrainment refers specifically to 
passage through the cooling water 
intake system, entrainment mortality 
also includes those smaller organisms 
killed by exclusion from the cooling 
water intake system. Today's rule 
proposes to use the 3 .8-i nch mesh size as 
part of the definition of impingement 
and entrainment mortality as a means of 
clearly differentiating those organisms 
that may be susceptible to impingement 
or entrainment, and thereby avoiding 
any confusion over the status of 
"impinged entrainables" or "converts." 

Generally, there are two basic 
approaches to reduce impingement and 
entrainment (I&E) mortality. The first 
approach is flow reduction, where the 
facility installs technology or operates 
in a manner to reduce or eliminate the 

quantity of water being withdrawn. 
Reduced volumes of cooling water 
produce a corresponding reduction in 
I&E, and therefore reduced I&E 
mortality. The second way to reduce I&E 
is to install technologies or operate in a 
manner that either (a) gently excludes 
organisms or (b) collects and returns 
organisms. Under the first approach, 
technologies or practices are used to 
divert those organisms that would have 
been subject to I&E. The second 
approach is to install collection and 
return technologies; organisms not 
diverted are collected and returned back 
to the source water. 

Though not available to all facilities, 
a third approach to reducing 
impingement and entrainment is 
relocating the facility's intake to a less 
biologically rich area in a water body, 
usually further from shore and/or at 
greater depths, or varying the timing of 
withdrawals by time of day, season, etc., 
to target withdrawals to times when 
organism densities are lower. This 
approach can be effective at entrainment 
reduction, but is not generally available 
to inland facilities. 

The section below further describes 
flow reduction and exclusion 
technologies. 

1. Flow Reduction 

Flow reduction is commonly used to 
reduce impingement and entrainment. 
For purposes of rulemaking, EPA 
assumes that entrainment and 
impingement (and associated mortality) 
at a particular site are proportional to 
source water intake volume. 37 Thus, if 
a facility reduces its intake flow, it 
similarly reduces the amount of 
organisms subject to impingement and 
entrainment. Some common flow 
reduction technologies include: Variable 
frequency drives, variable speed pumps, 
seasonal operation or seasonal flow 
reductions, unit retirements, use of 
alternate cooling water sources, water 
reuse, and closed-cycle cooling systems. 
For additional detailed information on 

37 Impingement rates are related to intake flow, 
intake velocity, and the swimming ability of the fish 
subject to impingement. Entrainment is generally 
considered to be proportional to flow and therefore 
reduced on a 1-to-1 basis via flow reductions, as 
EPA assumes for purposes of national rulemaking 
that entrainable organisms are uniformly 
distributed throughout the source water. EPA has 
consistently applied this assumption throughout 
the 316(b) rulemaking process (see, e.g., 66 FR 
65276 for a discussion of proportional flow 
requirements in the Phase I rule or 69 FR41599) 
and continues to believe that it is broadly 
applicable on a national scale and is an appropriate 
assumption for a national rulemaking. EPA 
recognizes that this assumption is not necessarily 
true on a site specific basis and that relocating or 
varying the time pattern of withdrawals may be 
effective strategies to reduce I&E in some cases. 

these technologies as well as others, see 
the TDD, "California's Coastal Power 
Plants: Alternative Cooling System 
Analysis" (DCN 10-6964), and EPRI's 
"Fish Protection at Cooling Water Intake 
Structures: A Technical Reference 
Manual" (DCN 10-6813). 

a. Variable Frequency Drives and 
Variable Speed Pumps 

A facility with variable speed drives 
or pumps operating at their design 
maximum can withdraw the same 
volume of water as a conventional 
circulating water pump. However, 
unlike a conventional circulating water 
pump, variable speed drives and pumps 
allow a facility to reduce the volume of 
water being withdrawn for certain time 
periods. The pump speed can be 
adjusted to reduce water withdrawals 
when cooling water needs are lower, 
such as when ambient water 
temperatures are colder (and therefore 
capable of dissipating more heat) or 
when fewer generating units are 
operating. In site visits, EPA found that 
variable speed drives and pumps were 
typically used at units operating below 
capacity, such as load following units. 
For this reason most base load 
generating units and continuously 
operated manufacturing processes 
would obtain minimal reductions in 
flow as a result of these technologies. 
EPA estimates that facilities with 
intermittent water withdrawals could 
achieve a 5 to 10 percent reduction in 
flow. 38 EPA is further aware that some 
facilities need to withdraw water for 
cooling even while the facility is not in 
production, such as facilities on standby 
status, or nuclear facilities where the 
heat energy generated by fission must 
still be dissipated while the facility is 
out of service. 

b. Seasonal Flow Reductions 

Seasonal flow reduction refers to the 
reduction or elimination of a quantity of 
water being withdrawn during certain 
biologically important time periods. 
Most facilities that practice seasonal 
flow reductions do so in order to reduce 
entrainment because peak entrainment 
events are often seasonal, typically 
occurring during local spawning season, 
while impingement is more sporadic. 
For example, clupeids species 
experience impingement episodes 
sporadically all throughout the winter 
and spring. Largemouth bass, on the 
other hand, may spawn in the late
spring, which would thus be a season of 

38 Withdrawals of colder water could allow 
facilities to reduce their intake using variable speed 
drives and pumps, but EPA does not have data on 
the efficacy or availability of this approach. 
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potentially high entrainment for this 
species. During this specific peak 
entrainment time period, a facility could 
operate less (or perhaps not at all) 
thereby reducing or eliminating the 
volume of cooling water withdrawn. 
This may be accomplished through a 
combination of variable speed pumps or 
shutting down some portion of the 
pumping system. Seasonal flow 
reduction may also consist of operating 
a once-through cooling system during 
part of the year and switching to closed
cycle during peak entrainment season. 
Facilities may also choose to schedule 
periodic maintenance to occur during 
these time periods; these maintenance 
activities often require the facility to 
reduce or cease operations and can be 
timed to coincide with the most 
biologically productive periods. By 
identifying species of concern at 
facilities visited by EPA, the Agency has 
identified some sites where entrainment 
is significant all year long, and other 
sites where peak entrainment occurs in 
as few as three to four months of the 
year. In addition, not all power 
generating facilities in a local area could 
stop operating at the same time without 
interrupting local electricity reliability. 
Therefore, not all facilities can utilize 
seasonal flow reduction technologies. 

c. Unit Retirements 

Some power plants have retired units 
completely or have essentially ceased 
all operations but have yet to be 
formally retired or decommissioned. 
Reasons for their inactivity vary,39 but 
the end result is the facility eliminates 
the need for cooling water withdrawals 
for these units. Similarly, manufacturers 
may retire processing units as market 
demand changes, process lines are 
moved to other sites, or production 
technologies change. Unit closures 
provide clear reductions in flow, but the 
demand for electricity (or other 
products) may dictate that production 
be increased at the facility in question 
or another facility altogether; there is 
usually no guarantee that the intake 
flow will be permanently retired. EPA 
expects flow reductions due to unit 
closures could be reasonably included 
as part of a facility's I&E mortality 
reductions for a period of up to 10 years. 

d. Alternate Sources of Cooling Water 

While not reducing the overall usage 
of water at a facility, using an alternate 
source of cooling water may have the 

39 Note that some generating units are retired for 
market-driven reasons (i.e., the unit is no longer 
considered sufficiently profitable to operate). They 
may also be mothballed, placed on cold storage, or 
maintained in various other states of operational 
readiness. 

same effect in reducing impingement 
and entrainment, as new or additional 
withdrawals from surface waters may be 
reduced. An example is using "gray" 
water as a source of cooling water; a 
facility reaches an agreement with a 
nearby wastewater treatment plant to 
accept the WWTP's effluent as a source 
of cooling water.4o Such alternative 
sources are limited by available 
capacity, consistency of flow, and 
increasing competition for these sources 
of water, and may be more challenging 
to find for existing facilities than for 
new facilities that are not yet fixed in 
location. 

e. Water Reuse 

Typically associated with 
manufacturing facilities, water reuse 
(defined as using water for multiple 
processes) can reduce the volume of 
water needed for cooling, process, or 
other uses. For example, a facility might 
withdraw water for non-contact cooling 
water and then re-use the heated 
effluent as part of an industrial process. 
In effect, the facility has eliminated the 
need to withdraw additional water for 
the latter process. EPA has observed 
significant water reuse at manufacturing 
facilities, but has not developed 
national level data for such reuse due to 
the range of different manufacturing 
sectors and the significant variability in 
manufacturing processes (during site 
visits, it was observed that complex 
facilities have found it difficult to assess 
their specific water reuse). See Section 
IV for further discussion on water usage 
in specific industrial sectors. 

f. Closed-cycle Cooling Towers 

Closed-cycle cooling systems allow a 
facility to transfer its waste heat to the 
environment using significantly smaller 
quantities of (or in some cases no) 
water. There are two main types of 
closed-cycle cooling systems: Wet 
cooling and dry cooling. Each of these 
is described below. 

Wet Cooling Tower Systems 

In a wet cooling system, cooling water 
that has absorbed waste heat, transfers 
that heat through evaporation of some of 
the heated water into the surrounding 
air and recirculates the cooling water to 
continue the cooling process. 41 This 
process enables a facility to re-use the 
remaining water, thereby reducing the 

40 See, for example, EPA's site visit report for 
PSEG's Linden Generating Station (DCN 10-6557), 
which has a capacity of 1230 MW, 35% CUR, and 
uses 7-8 mgd of gray water as makeup water for its 
cooling towers. 

41 In addition, a smaller portion of the heat is also 
removed through direct contact between the warm 
water and the cooler surroundings. 

quantity of water that must be 
withdrawn from a water body. Because 
the heat is transferred through 
evaporation, while the amount of water 
withdrawn from the water source is 
greatly reduced, it is not eliminated 
completely because make-up water is 
required to replace that lost through 
evaporation and blowdown. There are 
two main types of wet cooling systems: 
Natural draft and mechanical. While 
wet cooling towers reduce withdrawals 
relative to once-through systems, they 
may increase the consumptive use of 
water since they tend to rely on 
evaporation (which is not returned to 
the water body) for heat dissipation. 
When once-through cooling is used and 
withdrawals are a significant portion of 
the waterbody, the return of heated 
water may contribute to greater 
evaporation from the water body. 
However, EPA does not have data on the 
relative magnitude of these effects. The 
relative loss of water through 
evaporation for closed cycle and once
through systems is site specific, 
depending on the exact design of the 
systems. 

A natural draft cooling tower is tall 42 
and has a hyperbolic shape. The height 
of these towers creates a temperature 
differential between the top and bottom 
of the tower, creating a natural chimney 
effect that facilitates heat transfer as 
heated water contacts rising air. In 
contrast, mechanical cooling towers rely 
on motorized fans to draw air through 
the tower and into contact with the 
heated water. These towers are likely to 
be much shorter units than natural draft 
cooling towers, 43 and due to their 
modular construction can be built in 
multiples, but they may require more 
land area for the same amount of 
cooling. Both types of towers require 
electricity for pumps, while mechanical 
draft towers also require electricity to 
operate the fans; both electricity needs 
serve to reduce a facility's net 
generating output. Thus the monetary 
and environmental costs of making up 
this reduction in energy efficiency need 
to be considered. These environmental 
costs include human health and welfare 
effects from increased air emissions, 
including the global climate change 
effects of increased greenhouse gas 
output at fossil-fueled plants. Both 
natural draft and mechanical cooling 
towers can operate in freshwater or 
saltwater environments. Saltwater 
applications typically require more 
make-up water than freshwater 

42 Natural draft towers can be as high as 500 feet 
or more. 

43 Mechanical draft towers typically range from 
30 to 75 feet in height. 
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applications, making them less efficient 
in reducing water withdrawals. 44 

Optimized cooling towers may achieve 
flow reductions of 97.5 percent or better 
and 94.9 percent or better for freshwater 
and saltwater sources, respectively. 

Dry Cooling Tower Systems 

Dry cooling systems virtually 
eliminate the need for cooling water 
withdrawals. 45 Unlike wet cooling 
systems, in dry cooling systems, waste 
heat is transferred completely through 
convection and radiation, rather than 
evaporation. Direct dry cooling is much 
like a car radiator; turbine exhaust 
steam passes through tubes or fins and 
the condensate is returned for reuse in 
the turbine. The system is completely 
closed to the atmosphere and there is no 
contact between the outside air and the 
steam or the resulting condensate. Due 
to the heavy reliance of dry cooling on 
ambient air temperatures and the lower 
efficiency of heat transfer through 
convection and radiation, dry cooling 
towers are much larger and therefore 
more expensive 46 than wet cooling 
towers for a given cooling load. Dry 
cooling towers have been built in areas 
where limited water supplies exist for 
either once-through cooling or wet 
cooling make-up water, such as the arid 
southwestern U.S. Dry cooling is not 
demonstrated and available for nuclear 
facilities, due to the backup cooling 
systems and rei a ted safety needs 
required at a nuclear facility. 

Hybrid Cooling Tower Systems 

In certain applications, a facility may 
choose a hybrid cooling tower design 
that incorporates elements of both wet 
and dry cooling. Typically, the base of 
the tower functions as a wet cooling 
tower and the upper portion as a dry 
tower; the most common reason for this 
design is to reduce the visible plume 
emitted from the tower, which is 
accomplished by recapturing some of 
the water vapor evaporated in the wet 
portion of the tower. This design is also 
usually much shorter than natural draft 

44 Modular cooling tower units provide an 
additional cooling tower alternative. Modular 
cooling towers resemble mechanical cooling towers, 
but are portable, typically rented for short-term 
periods and quickly assembled. 

45 Dry cooling systems do blow down some of the 
circulating water within the cooling system to 
prevent the buildup of materials within the 
condenser. However, the volume of makeup water 
is extremely low---B dry cooling system typically 
reduces intake flows by 98-99 percent over a 
comparable once-through cooling system. 

46 The construction and capital costs for dry 
cooling towers have been reported as five to 10 
times as expensive as wet cooling towers, and the 
parasitic load for dry cooling is higher than for wet 
cooling. See DCN 10-6679. 

wet towers, which can also offer plume 
abatement controls. 

2. Exclusion Technologies To Minimize 
Impingement and/or Entrainment 

Over the I ast severa I decades, in 
addition to flow reduction and closed
cycle cooling, numerous technologies 
have been developed in an effort to 
minimize impingement and entrainment 
mortality associated with cooling water 
intake systems. The following 
summarizes the most widely used 
technologies as well as the most 
effective and best performing 
technologies. For additional detailed 
information on these technologies as 
well as others, see the TDD, CA Report, 
and EPRI report. 

a. Screens 

i. Traveling Screens 

Traveling screens are a technology in 
place at virtually all cooling water 
intake structures. These screens were 
originally designed to prevent debris 
from entering the cooling water system, 
but also prevent some fish and shellfish 
from entering the cooling water system. 
Traveling screens have been installed in 
numerous environmental conditions: 
Salt water, brackish water, fresh water, 
and icy water. Based on the technical 
survey, EPA found 93 percent of electric 
generators and 73 percent of 
manufacturers employ traveling screens 
or other intake screens. There are many 
types of traveling screens (e.g., through 
flow, dual flow, center flow). The most 
common design in the U.S. is the 
through flow system. The screens are 
installed behind bar racks (trash racks) 
but in front of the water circulation 
pumps. The screens rotate up and out of 
the water where debris (including 
impinged organisms) is removed from 
the screen surface by a high pressure 
spray wash. Screen wash cycles are 
triggered manually or by a certain level 
of head loss across the screen 
(indicating clogging). By definition, this 
technology works by collecting or 
"impinging" fish and shellfish on the 
screen. Traveling screens are ideally 
used with a fish handling and return 
system, discussed further in Section 
VI.B.3 below. 

ii. Cylindrical Wedgewire Screens 

Cylindrical wedgewire screens, also 
called "V" screens or profile screens, 
unlike traveling screens, are a passive 
intake system. Wedgewire screens 
consist of a v-shaped, cross section wire 
on a framing system. Slot sizes for 
conventional traveling screens typically 
refer to a square opening (3.s" x 3.s") that 
is punched or woven into the screen 
face. Wedgewire screens are constructed 

differently, however, with the slot size 
referring to the maximum distance 
between longitudinally adjacent wires. 
These screens are designed to have a 
low through-slot velocity (less than 0.5 
ft/sec or0.15 m/sec) and typically have 
smaller slot sizes than a coarse mesh 
traveling screen. The entire wedgewire 
structure is submerged in the source 
waterbody. 

When appropriate conditions are met, 
these screens exploit physical and 
hydraulic exclusion mechanisms to 
achieve consistently high impingement 
reductions (and as a result, 
impingement mortality reductions). 
Wedgewire screens require an ambient 
current crossflow to maximize the 
sweeping velocity provided by the 
waterbody. The screen orientation and 
cross current flow carries organisms 
away from the screen allowing them to 
avoid or escape the intake current. 
Lower intake velocities also allow fish 
to escape from the screen face. 
Entrainment reductions can potentially 
be observed when the screen slot size is 
small enough and intake velocity is low 
enough to exclude egg and larval life 
stages_47 There is also limited evidence 
suggesting that extremely low intake 
velocities can allow some egg and larval 
life stages to avoid the intake due to 
hydrodynamic influences of the cross 
current. Therefore performance is 
largely dictated by local conditions that 
are further dependent on the source 
waterbody's biological composition. 
Costs of wedgewire screens also 
increases significantly as slot size and 
design intake velocity decrease. 
Wedgewire screens may also employ 
cleaning and de-icing systems such as 
air-burst sparging to aid in maintaining 
open intake structures and low intake 
velocities. 

According to data from the industry 
questionnaire, EPA's site visits, and 
industry documents, dozens of facilities 
across the U.S. employ cylindrical 
wedgewire screens. However, 
wedgewire screens are not feasible for 
facilities with limited access to source 
water, such as shallow water or limited 
shoreline frontage. Wedgewire screens 
may also not be feasible where the size 
and number of wedgewire screens 
would interfere with navigational 
traffic. As described above, locations 
also need to have an adequate source 
water sweeping velocity. Most of the 
performance data for wedgewire screens 
is based on coarse mesh slot sizes with 
an intake velocity of 0.5 feet per second. 
As it is extremely difficult to measure 

47 Note that this is entrainment exclusion and not 
necessarily related to the survival of entrainable 
organisms. See Section 111.6.2 for more detail. 
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impingement and entrainment 
reductions in the field, most 
performance data is based on barge 
studies and lab studies. EPA does not 
have data on the performance of fine 
mesh wedgewire screens on 
entrainment survival; therefore EPA has 
only considered wedgewire screens for 
impingement mortality. For additional 
discussion of the specific design and 
operation of cylindrical wedgewire 
screens, see the TDD. The following 
section discusses the importance of 
mesh size to impingement and 
entrainment mortality reductions. 

iii. Screen Mesh Size Considerations 

Coarse Mesh 

Coarse mesh traveling screens are the 
typical traveling screen fitted on the 
majority of cooling water intakes. A 
large number of facilities have intake 
screens with 3.s-inch (9.5 mm) mesh 
panels. This size mesh is common 
because, as a general rule of thumb, the 
maximum screen slot size is never larger 
than one half of the condenser tube 
diameter (the condenser tubing is the 
narrowest point in the cooling water 
system and, as such, is most susceptible 
to clogging from debris), and this tubing 
is typically 3.4 or 7.s inches in diameter. 
Mesh of 3.s-inch (roughly 9.5 mm) does 
not prevent entrainment and in the 
absence of any other precautions can 
lead to high mortality of impinged fish. 
Coarse mesh traveling screens have been 
in use by both power plants and 
manufacturers for more than 75 years 
and represent the baseline technology. 
Similarly, the majority of successful 
wedgewire installations are coarse 
mesh. 

Fine Mesh 

Fine mesh traveling and wedgewire 
screens are similar to coarse mesh 
screens, with the only difference being 
the size of the screen mesh. The mesh 
size of fine mesh screens varies, 
depending on the organisms to be 
protected, but typically range from 0.5 
to 5 mm. Typically, facilities have 
incorporated fine mesh in an effort to 
reduce entrainment. Data in the record 
demonstrate that entrainment typically 
decreases as mesh size decreases. 
However, slot sizes larger than 2 mm do 
not prevent eggs from passing through 
the screen. Fine mesh traveling screens 
have been in use in this industry since 
the 1980s. EPA estimates as many as 17 
percent of existing intakes could not be 
expanded in size to accommodate a 2 
mm mesh, and as many as 55 percent of 
existing intakes could not accommodate 
a 0.5 mm slot size under conditions of 
low intake velocities. For these reasons, 

fine mesh screens are demonstrated for 
some locations, but are not the best 
performing technologies, and are not 
available technologies for the industry 
as a whole. See Chapter 6 of the TDD 
for more details. 

b. Barrier Nets 

Barrier nets are nets that fully encircle 
the intake area of water withdrawal, 
from the bottom of the water column to 
the surface and that prevent fish and 
shellfish from coming in contact with 
the intake structure and screens. 
According to data from the industry 
questionnaire (as of the year 2000), at 
least a half dozen facilities employ a 
barrier net. Typically, barrier nets have 
large mesh sizes (e.g., 1.2-inch or 12.7 
mm)48 and are designed to prevent 
impingement. Due to the large mesh 
size, they offer no reduction in 
entrainment. They are often deployed 
seasonally, wherever seasonal 
migrations create high impingement 
events or to avoid harsh winter 
conditions which jeopardize integrity of 
the net. Barrier nets also prevent 
impingement of shellfish on the intake 
traveling screen. Shellfish such as 
crustaceans may pose a unique issue for 
traveling screens because the shellfish 
are not impinged, but rather they may 
grab hold of the traveling screen surface 
and are not removed from the traveling 
screen by pressure wash sprays. Barrier 
nets have been shown to be particularly 
helpful in this regard. For this reason, 
the costs of options considered today 
include the costs of barrier nets to 
minimize impingement mortality of 
shellfish. 

c. Aquatic Filter Barriers 

Aquatic Filter Barriers (AFBs), such as 
the Gunderboom Marine Life Exclusion 
System (MLES) or simply 
"Gunderboom," are similar to barrier 
nets in that they extend throughout the 
area of water withdrawal from the 
bottom of the water column to the 
surface. However, AFBs consist of water 
permeable fabric panels with small 
pores (< 20 microns). AFBs reduce both 
impingement mortality and entrainment 
because they present a physical barrier 
to all life stages. The surface area of an 
AFB is quite large compared to a 
traveling screen, allowing for extremely 
low water velocities. The low velocity 
allows non-motile organisms to drift 
away. EPA is aware of one power plant 
that used an AFB, but notes that this 

48 Barrier net mesh sizes vary, depending on the 
configuration, level of debris loading, species to be 
protected, and other factors. 

facility recently ceased operations. 49 
EPA has updated performance data for 
AFB for small flow intakes, but does not 
have enough data to evaluate the 
technology at large intakes and in all 
waterbodies. 

3. Collection and Return 

Conventional traveling screens were 
not designed with the intention of 
protecting fish and aquatic organisms 
that become entrapped against them. 
Marine life may become impinged 
against the screens from high intake 
velocities that prevent their escape. 
Prolonged contact with the screens may 
suffocate insufficiently strong species or 
certain susceptible life stages of fish. 
Exposure to high pressure sprays and 
other screening debris may cause 
significant injuries that result in latent 
mortality, or increase the susceptibility 
to predation or re-impingement. 
Organisms that do survive initial 
impingement and removal are not 
typically provided with a specifically
designed mechanism to return them to 
the water body and are handled in the 
same fashion as other screening debris. 
Other objects collected on the screen are 
typically removed with a high-pressure 
spray and deposited in a dumpster or 
debris return trough for disposal. 
Screens are rotated periodically based 
on a set time interval or when the 
pressure differential between the 
upstream and downstream faces exceeds 
a set value. Conventional traveling 
screen systems have been modified to 
reduce impingement-related mortalities 
with collection and return systems. In 
simplest form, this is comprised of a 
return flume or trough with sufficient 
water volume and flow to enable 
impinged organisms to return to the 
source water. Return systems should be 
designed to avoid predation and latent 
mortality while organisms are in the 
flume, positioned at an appropriate 
water depth for high survival of the 
organisms, located at an appropriate 
elevation to avoid large drops of the 
organisms back to the surface water, and 
sited to avoid repeated impingement of 
the organisms by the intake structure. 

Following the 1972 Clean Water Act's 
requirement to require technology-based 
solutions to minimize adverse 
environmental impacts, some 
conventional coarse mesh traveling 
screen systems were modified to reduce 
impingement mortality by removing fish 
trapped against the screen and returning 
them to the receiving water with as few 
injuries as possible. The first modified 

49 This facility ceased operations for reasons other 
than impingement and entrainment related to 
cooling water intake. 
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screens, also known as "Ristroph" 
screens, feature capture and release 
modifications. In the simplest sense, 
these screens are fitted with troughs 
(also referred to as buckets) containing 
water that catch the organisms as they 
rise out of the water and are sprayed off 
of the screen. The return component 
consists of a gentle mechanism to 
remove impinged fish from the 
collection buckets, such as a low
pressure spray. The buckets empty into 
a collection trough that returns fish to 
a suitable area in the source water body. 
These modified screens have shown 
significant improvements in reducing 
impingement mortality compared with 
unmodified screen systems. 

Data from early applications of the 
"Ristroph" screen design showed that 
while initial survival rates might be 
high at some installations, latent 
mortality rates were higher than 
anticipated, indicating significant 
injuries could be sustained during the 
impingement and return process that 
were not immediately fatal. Based on a 
study conducted by lan Fletcher in the 
1990s (see DCN 5-4387), industry 
identified several additional critical 
screen modifications to address latent 
mortality. These include redesign of the 
collection buckets to minimize 
turbulence, addition of a fish guard rail/ 
barrier to prevent fish from escaping the 
collection bucket, replacement of screen 
panel materials with "fish friendly" 
smooth woven mesh, and a low pressure 
wash to remove fish prior to any high 
pressure spray to remove debris on the 
ascending side. The Fletcher analysis 
also identified that longer impingement 
duration, insufficient water retention in 
the buckets, and exposure to the air and 
temperature extremes could negatively 
impact fish survival. Finally, these 
findings indicate that modified Ristroph 
screens must be continually rotated 
instead of the periodic rotation schedule 
common with conventional screen 
systems. Performance data for modified 
traveling screens with fish return 
systems show low levels of 
impingement mortality across a wide 
variety of water body types and fish 
species. Therefore, EPA has concluded 
modified traveling screens with a fish 
return system is a candidate best 
performing technology for impingement 
mortality. 

For additional and more detailed 
discussion of the specific design and 
operation of these screen modifications, 
see the TDD. 

4. Intake Location and Velocity Caps 

Currently, the most common intake 
location for a cooling water intake 
structure is along a shoreline. In some 

types ofwaterbodies, shoreline 
locations are thought to have the 
potential for greater environmental 
impact because the water is withdrawn 
from the most biologically productive 
areas especially with regards to earlier 
life stages. Some facilities employ an 
offshore intake to withdraw water from 
less biologically productive areas to 
reduce entrainment relative to intakes 
located in more productive shoreline 
areas, though impingement (and 
therefore impingement mortality) 
reductions have also been observed. 
Obviously, reduction in impingement 
mortality and entrainment depend on 
intake location at a particular site, but 
the greatest potential for reductions is 
found with far offshore locations at 
distances of several hundred feet, 
something not possible on many rivers 
and streams. Both depth and the 
offshore location must be evaluated to 
determine if fish densities and species 
distribution at the offshore location are 
substantially different than those near 
the shore! i ne. Two areas where far 
offshore locations are commonly used 
today include the oceans and Great 
Lakes. 

EPA found most offshore intakes are 
fitted with a velocity cap. Velocity caps 
are a physical structure rising vertically 
from the sea bottom and placed over top 
of the intake pipe. Intake water is 
withdrawn through openings in the 
velocity cap in a manner which converts 
the direction of flow from vertical to 
horizontal. The horizontal flow provides 
a physiological trigger in fish to induce 
an avoidance response thereby reducing 
impingement mortality. The velocity 
cap further serves to limit the zone of 
influence of the intake to the depth I eve I 
at which the velocity cap is situated, 
thus affecting only the life stages that 
live at that depth. Furthermore, the 
velocity at an offshore intake is lower 
than the velocity of an equivalent sized 
intake at the shore! i ne due to 
differences in pressure, resulting in a 
lower intake velocity at the velocity cap 
than at a shoreline intake. Velocity caps 
are also usually equipped with supports 
and bar spacing selected to prevent 
larger aquatic organisms (e.g., turtles or 
marine mammals) from entering the 
intake pipe. Because velocity caps 
operate under the principle that the 
organisms can escape the current, 
velocity caps do not offer entrainment 
reductions over and above those 
achieved by being located offshore. 
Reductions in entrainment observed 
with velocity caps occur due to the 
difference in organism densities in far 
offshore deep water compared to a 
surface intake at the shoreline. 

For additional and more detailed 
discussion of the specific design and 
operation of offshore intake locations 
and velocity caps, see the TDD. 

5. Reduced Intake Velocity 

Impingement mortality can be greatly 
reduced by reducing the through-screen 
velocity in any screen. Reducing the rate 
of flow of cooling water through the 
screen (through-screen velocity) to 0.5 
ftlsec or less reduces impingement of 
most fish because it allows them to 
escape the intake current. (See 66 FR 
65274 and DCN 2-028A, EPRI's 
"Technical Evaluation of the Utility of 
Intake Approach Velocity as an 
Indicator of Potential Adverse 
Environmental Impact Under Clean 
Water Act 316(b).") Limited lab studies 
indicate that entrainment also may 
decrease as through-screen velocity 
decreases and that through-screen 
velocity may have an effect on 
entrainment survival rates, although 
such data is extremely variable by 
species (see DCN 10-6802 and DCN10-
6803). As a result, some Phase II 
facilities have designed and operate 
their modified traveling screens or 
wedgewi re screens so as not to exceed 
a through-screen velocity of 0.5 ftlsec. 
In addition, for the reasons described in 
Section VI.B.2, aquatic filter barriers 
and velocity caps so are likely to have 
velocities of 0.5 ftlsec or less. Swim 
speed studies demonstrate that for most 
facilities, an intake velocity of 0.5 feet 
per second or less results in 90 percent 
or better reductions in impingement 
mortality for most species. (EPA notes 
that preliminary results from recent 
studies of fine mesh screens suggest that 
at even lower intake velocities such as 
0.25 feet per second, there may be some 
hydrodynamic influences that reduce 
entrainment mortality even more, 
because flow dynamics are nonlinear. It 
is unclear whether such observations 
hold true when cooling water 
withdrawals (water volumes) are large.) 
Therefore, EPA has concluded reduced 
intake velocity is a candidate best 
performing technology for impingement 
mortality. 

C. Technology Basis for Today's 
Proposed Regulation 

As described in the previous section, 
EPA examined the full range of 
technologies that reduce impingement 
and/or entrainment, and evaluated these 
technologies based on their efficacy in 
reducing impingement and entrainment, 
availability, and cost. Based on an 
assessment of these factors, EPA has 

so Velocity as measured at the velocity cap 
opening. 
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identified three best performing 
technologies for further analysis as the 
basis for today's proposed rule: 
Modified traveling screens with a fish 
return (for fish impingement), barrier 
nets (for shellfish impingement on tidal 
waters), and mechanical draft wet 
cooling towers (for impingement and 
entrainment at new units). Although 
EPA has identified velocity reduction to 
0.5 feet per second or less as a candidate 
best performing technology for 
impingement mortality, EPA is not 
proposing reduced intake velocity as 
BTA because it is not available at all 
facilities, but is allowing facilities to 
comply with intake velocity of 0.5 feet 
per second or less where available. 

EPA has concluded that modified 
traveling screens, such as Ristroph 
screens and equivalent modified 
traveling screens are a best performing 
technology for impingement mortality. 
These screens use coarse size mesh with 
collection buckets designed to minimize 
turbulence, a fish guard rail/barrier to 
prevent fish from escaping the 
collection bucket, "fish friendly" smooth 
woven mesh, and a low pressure wash 
to remove fish prior to any high 
pressure spray to remove debris on the 
ascending side. The fish removal spray 
must be of lower pressure and the fish 
return must be fish friendly and provide 
sufficient water and minimize 
turbulence. Modified traveling screens 
must generally be continually rotated to 
obtain the highest reductions in 
impingement mortality. As discussed in 
Section Ill, traveling screens with post
Fletcher modifications achieve a 
monthly impingement mortality of 31 
percent mortality (performance 
corresponding to the 95th percentile of 
the beta distribution) under conditions 
of 48 hour or less holding times. The 
use of the 95th percentile is consistent 
with the convention EPA has used for 
monthly average limitations in the 
effluent guidelines program (i.e., for 
pollutant discharges). In developing the 
monthly average standard proposed for 
this rule, EPA has taken into account 
the reasonable anticipated variability in 
impingement mortality that may occur 
at a well-operated facility. Variability 
occurs due to changes in seasons, 
differing intake locations, higher 
mortality of certain species, and 
speciation found in different water 
bodies. 

In contrast to the monthly average, 
which is adjusted to reflect month-to
month variability in performance of the 
technology, EPA has not included an 
upward adjustment of the annual 

average 51 standard to account for year
to-year variability. The annual average 
standard requires that impingement 
mortality not exceed 12 percent, 
calculated as the average of monthly 
impingement mortality for 12 
consecutive months as determined by 
the Director. The 12 percent value 
corresponds to the long-term average 
performance of the technology that EPA 
has identified as BT A, based on 
available data from eight episodes of 
sampling collected on three different 
waterbody types over all seasons (see 
Chapter 11 of the TDD for more 
information). EPA expects facilities to 
track their compliance with the annual 
average standard on an ongoing basis, 
and to proactively modify their 
technology or operations when any 
individual monthly average suggests 
that they may be in danger of exceeding 
the annual average standard in the 
future. EPA recognizes that some 
variability in the annual average is 
inevitable, and thus the only way to 
consistently achieve the 12 percent 
annual standard is to target a better level 
of performance as the long-term average 
performance. While EPA's data show a 
I ong-term average performance of 12 
percent impingement mortality for the 
BTA technology, EPA believes that by 
continuously monitoring and adaptively 
adjusting the operation of the 
technology, facilities can achieve a 
better long-term performance than is 
documented in the data, and thus 
consistently meet the annual average. 

EPA also considered applying a 
confidence or tolerance limit to the 
long-term average in deriving the annual 
average standard. EPA rejected this 
approach because EPA believes that 
facilities can achieve better long-term 
performance than documented in the 
data by maintaining tight control on 
their technology and operations and 
adaptively managing the technology to 
achieve the best possible performance. 
While EPA has not included any 
additional costs for this adaptive 
management, EPA believes that such 
adaptive management should be part of 
the routine maintenance and operation 
of the technology and additional costs 
should not be necessary. 

EPA has occasionally used annual 
limits in the effluent guidelines program 
(most recently for the pulp and paper 
industry category (40 CFR 430, 
promulgated in 1998) and has 

51 The annual average should not be confused 
with a rolling average of the preceding 12 months; 
EPA has specified in the rule language at§ 125.96 
that the annual average means 12 consecutive 
months as specified by the Director. EPA expects 
that campi iance with the annual average standard 
would be determined once each calendar year. 

previously not included a variability 
factor for annual limits. Thus, EPA's 
proposed approach to calculating the 
annual standard for mortality 
impingement is consistent with past 
practice. EPA requests comment on its 
proposed approach for calculating and 
implementing the annual standard. 

This technology does not minimize 
adverse environmental impacts 
associated with entrainment, and does 
not specifically address impingement 
mortality of shellfish. 

EPA selected the seasonal deployment 
of barrier nets on estuaries and oceans 
as the best performing technology for 
minimizing the impingement mortality 
of shellfish (crustaceans) because no 
other technology has been identified 
that is available, demonstrated, and 
feasible. EPA did not select wedgewire 
screens as a candidate technology for 
impingement mortality because 
wedgewire screens are not available and 
feasible for all existing facilities. 
Wedgewire screen performance requires 
an adequate crossflow of the source 
water that is not present in all 
waterbodies. Wedgewire screens also 
require a minimum water depth in order 
to fully submerge the screens; the 
requisite depth and space to submerge 
the screens is not available at all 
locations, and further may pose an 
obstacle to navigation. However, where 
passive screens such as cylindrical 
wedgewire screens are feasible, data in 
the record shows they would perform 
equally as well or better than seasonal 
deployment of barrier nets. EPA has 
included a provision in the proposed 
regulation that specifies that passive 
screens meet the IM requirement for 
shellfish. 

One technology for reducing 
impingement mortality as well as 
reducing entrainment mortality is wet 
cooling towers. Mechanical cooling 
towers achieve flow reductions of 97.5 
percent for freshwater and 94.9 percent 
for saltwater sources by operating the 
towers at a minimum of 3.0 and 1.5 
cycles of concentration, respectively. 
Based on the high levels (greater than 95 
percent on average) of flow reduction 
obtained by optimized cooling tower 
operation, EPA has identified wet 
cooling towers as a candidate best 
performing technology for both 
impingement mortality and entrainment 
mortality for new units at existing 
facilities. As discussed further below, 
EPA is not proposing cooling towers as 
BTA for existing facilities (other than 
new units) because it is not available on 
a national basis. As described in Section 
VI.B, other technologies are 
demonstrated, but are not the best 
performing technologies and/or are not 
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available technologies for the industry 
as a whole. 

Although, EPA's record shows 
numerous instances of existing facility 
retrofits to closed-cycle, EPA has not 
identified it as BTA for the reasons 
discussed below. EPA has also not 
identified any other available and 
demonstrated candidate technology for 
entrainment mortality that is available 
on a national basis; see Section VI.B and 
the TDD for other entrainment 
technologies that may be available on a 
site-specific basis. EPA did not select 
the other flow reduction technologies 
such as variable speed drives and 
seasonal flow reductions as the 
technology basis for entrainment 
mortality because these technologies are 
not feasible for all facilities. Further, 
EPA has not identified a basis for 
subcategorizing existing facilities for 
where these flow reduction technologies 
are feasible, because their seasonal 
operation depends on the site-specific 
biology of the facility. EPA did not 
select relocation of a shoreline intake to 
far offshore as a technology basis 
because this technology is not feasible 
for all facilities. Even if EPA 
subcategorized by water body type (i.e., 
intake location), the performance of wet 
cooling towers for entrainment mortality 
is at least three times that of a far 
offshore intake. Therefore relocation of 
the intake is not the best performing 
technology for minimizing entrainment 
mortality. 

D. Options Considered for Today's 
Proposed Regulation 

After careful consideration of the 
technologies available as described in 
Section VI.C, EPA developed four 
primary options based on these 
technologies for today's proposed rule. 
Three of the options would require the 
same impingement mortality standards, 
but would vary the approach to 
entrainment mortality controls. The 
fourth option would allow both 
impingement and entrainment mortality 
controls to be established on a site
specific BPJ basis for facilities with a 
DIF less than 50 MGD. The options are 
described briefly below, followed by a 
discussion of EPA's evaluation of each 
option as BT A. 

1. Option 1-Uniform Impingement 
Mortality Controls at All Existing 
Facilities; Site-Specific Entrainment 
Controls for Existing Facilities (Other 
Than New Units) That Withdraw Over 
2 MGD DIF; Uniform Entrainment 
Controls for All New Units at Existing 
Facilities 

Under this option, all existing 
facilities withdrawing more than 2 MGD 

would be required to meet either the 
design or the performance standard for 
impingement mortality. Entrainment 
controls would be established by the 
permitting authority on a case-by-case 
basis taking into account those factors at 
a particular facility that are specified in 
today's proposal and the information 
required by the existing permit 
regulations at§ 122.21(r)(1)-(8) for all 
facilities with at least 2 MGD DIF. In 
addition, under EPA's CWA sections 
301, 308, 316(b), and 402 authority, in 
the case of facilities withdrawing greater 
than 125 MDG AIF (actual intake flow), 
the site-specific determination of BTA 
would be based on a submission of 
certain other required information. The 
proposal would amend the permit 
application requirements at 
§ 122.21(r)(9)-(11) to require the facility 
to prepare an Entrainment 
Characterization Study that would fully 
characterize the amount of entrainment 
at the facility. (See below for more 
details about the study). In addition, 
under the proposal, the facility would 
provide detailed information on the 
other factors relevant to the Director's 
site-specific BTA determination. These 
would include information concerning 
the technologies available for control of 
such entrainment, the costs of controls, 
the non-water quality impacts of such 
controls, and both the monetized and 
non-monetized benefits of such 
controls. The CWA requires, and EPA 
encourages, the public to have a role in 
the permitting process; therefore EPA 
has also included meaningful public 
opportunity for participation in the site
specific decision making to help ensure 
the soundness of both the information 
and subsequent determinations. 

a. Impingement Mortality Controls 

As described earlier in this section, 
traveling screens have undergone a 
number of technological improvements 
over the years and modern screens have 
proven to be highly effective in 
promoting the survival of impinged 
organisms. The proposed rule requires 
the use of state-of-the-art screens with 
fish buckets, a low pressure spray wash, 
a dedicated fish return line, etc., but is 
not specifying any particular screen 
configuration, mesh size or screen 
operations, so long as facilities can 
consistently meet the numeric 
impingement mortality limits 
(impingement mortality also includes a 
design standard for shellfish). EPA is 
also not specifying additional design or 
operational criteria to promote 
development of improved technologies, 
and to allow facilities to use variations 
such as dual flow traveling screens and 
drum screens. 

EPA did not select intake velocity as 
the sole technology basis for 
impingement mortality controls 
because, although the performance of 
0.5 feet per second intake velocity is 
slightly better than the selected 
technology, the intake velocity is not 
available or feasible for all existing 
facilities (see Chapter 6 of the TDD). 
However, EPA has long recognized the 
relationship between impingement and 
intake velocity. EPA conducted an 
analysis of fish swim speeds in the 
Phase I rule (see 66 FR 65274) and 
concluded that a design through-screen 
velocity of 0.5 feet per second would be 
protective of 96% of motile organisms. 
As a result, a facility may chose to 
comply with the impingement mortality 
standards in today's proposed rule by 
instead demonstrating that the through
screen design velocity does not exceed 
0.5 feet per second, or by demonstrating 
that the actual average intake velocity 
does not exceed 0.5 feet per second. 

While the data shows the majority of 
healthy motile organisms would be 
protected by a maximum intake velocity 
of 0.5 feet per second, some species 
would not be adequately protected. 
Some facilities employ traveling 
screens, but do not have fish friendly 
modifications such as a fish handling 
and return system. EPA is concerned 
that some facilities would comply with 
the impingement mortality requirements 
by the intake velocity compliance 
alternative, and would continue to 
operate unmodified traveling screens. 
This is particularly a concern where the 
traveling screens are located in a 
forebay, potentially resulting in 
entrapment of any impinged organisms. 
Therefore, EPA is considering a 
provision that would require facilities to 
either demonstrate that the species of 
concern are adequately protected by the 
maximum intake velocity requirements, 
or to employ specific fish friendly 
protective measures including, at a 
minimum, a fish handling and return 
system. EPA solicits comment and data 
on such a provision. 

EPA did not select wedgewire screens 
as the technology basis for impingement 
mortality controls because wedgewire 
screens are not available and feasible for 
all existing facilities. EPA also did not 
need to include wedgewire screens as a 
compliance alternative because 
wedgewire screens designed with an 
intake velocity of 0.5 feet per second 
can demonstrate compliance with the 
impingement mortality limits based on 
the intake velocity as just described. 
EPA did not select flow reduction by 
retrofit to closed-cycle cooling as the 
technology basis for impingement 
mortality because closed-cycle cooling 
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costs more than 10 times that of 
modified traveling screens with a fish 
return system. In other words, modified 
traveling screens with a fish return 
system and closed-cycle cooling are 
comparable in impingement mortality 
performance, but modified traveling 
screens with a fish return system is 
more cost-effective than flow reduction 
at preventing impingement mortality. 
EPA is not including wet cooling towers 
as a compliance alternative (e.g., a pre
approved technology) because EPA's 
data shows existing facilities that 
retrofit to a closed-cycle cooling system 
have an intake velocity of less than 0.5 
feet per second. As a practical matter, 
make-up water withdrawals are made at 
such low velocities that facilities with 
closed-cycle can demonstrate 
compliance with the alternative reduced 
intake velocity to meet the impingement 
mortality limits. For estuaries and 
oceans, EPA is proposing seasonal 
deployment of barrier nets on estuaries 
as the technology basis for minimizing 
the impingement mortality of shellfish 
(crustaceans) because no other 
technology has been identified that is 
available, demonstrated, and feasible. 
As noted previously, use of wedgewire 
screens (along with the limitations on 
intake velocity) obviates the need for 
barrier nets. 

b. Entrainment Controls 

The proposal would require 
consideration of site-specific 
entrainment controls for each facility 
above 2 MGD DIF. EPA considered 
proposing no further controls to address 
entrainment mortality, and to rely 
instead only on the BTA impingement 
mortality controls, which would achieve 
up to a 31 percent reduction in total 
AEI. EPA has not selected this option as 
the basis for national BTA because EPA 
believes that some facilities may be able 
to do more to control entrainment and 
that requiring a structured site-specific 
analysis of candidate BTA technologies 
for entrainment control will allow the 
Director to determine where it is 
appropriate to require such controls. 
However, one outcome of the site 
specific analysis may be that the 
Director would determine that no other 
technologies beyond impingement 
control meet the criteria for selection as 
BTA, because no other technologies are 
feasible and/or their benefits do not 
justify their costs. EPA requests 
comment on the option of basing 
national BTA on impingement controls 
only and dropping the specific 
requirement for a structured site
specific analysis of entrainment BTA 
options, as discussed below. 

In the case of site-specific 
entrainment controls for facilities 
withdrawing greater than 125 MGD AIF, 
EPA's proposal would, in addition, 
require these facilities to develop and 
submit an entrainment characterization 
study for use by the Director in 
establishing site-specific BTA. See 
Section V.F for more on development of 
the 125 MGD threshold. (Facilities 
under the 125 MGD AIF threshold must 
still provide certain water body and 
water population information under the 
current permit applications 
requirements at§ 122.21(r)). An early 
step in conducting the entrainment 
characterization study is the preparation 
of an entrainment mortality data 
collection plan, which must be 
submitted to the Director for review and 
comment before implementation. The 
entrainment mortality data collection 
plan would include, at a minimum, the 
specific entrainment monitoring 
methods, taxonomic identification, 
latent mortality identification, 
documentation of all methods, and 
quality assurance/quality control 
procedures for sampling and data 
analysis appropriate for a quantitative 
survey. EPA would also require peer 
review of the entrainment mortality data 
collection plan. Peer reviewers would 
be selected in consultation with the 
Director who may consult with EPA and 
federal, State, and Tribal fish and 
wildlife management agencies with 
responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s ). 

The Entrainment Characterization 
Study would include information 
already collected to meet current 
§ 122.21(r)(4) requirements. In addition, 
under the new permit application 
requirements proposed for 
§ 122.21(r)(5)-(12), the facility would 
submit certain additional site-specific 
information. This would include an 
engineering study of the technical 
feasibility and incremental costs of 
candidate entrainment mortality control 
technologies. The facility would also 
study, evaluate, and document: the 
technical feasibility of technologies at a 
minimum including closed-cycle 
cooling and fine mesh screens with a 
mesh size of 2 mm or smaller; 
engineering cost estimates of all 
technologies considered; any outages, 
downtime, or other impacts to revenue 
along with a discussion of all reasonable 
attempts to mitigate these cost factors; 
and a discussion of the magnitude of 
water quality and other benefits, both 
monetized and non-monetized, of the 
candidate entrainment mortality 
reduction technologies evaluated. 

Finally, the information must include a 
discussion of the changes in non-water 
quality factors attributed to technologies 
and/or operational measures 
considered, including but not limited to 
increases and decreases in the 
following: energy consumption; thermal 
discharges; air pollutant emissions 
including particulates and associated 
human health and global climate change 
impacts; water consumption; noise; 
safety (e.g., visibility of cooling tower 
plumes, icing); grid reliability, and 
facility reliability. See Section IX for a 
thorough discussion of these study 
requirements. 

Under this option, it is EPA's 
expectation that the Director would 
review the candidate technologies for 
entrainment mortality control that at a 
minimum includes closed-cycle cooling 
and fine mesh screens. In the decision 
about what additional entrainment 
controls (if any) to require, the Director 
would consider all of the facility
specific factors described above. At a 
minimum, the Director must provide a 
discussion explaining how issues 
concerning local energy reliability, air 
emissions or land availability insofar as 
they relate to the feasibility of adoption 
of a particular entrainment technology, 
remaining useful plant life, and the 
relationship of social benefits to social 
costs were addressed in the site-specific 
determination. Under the proposal, the 
Director must issue a written 
explanation for the basis of the BT A 
determination for each facility. EPA also 
expects the written explanation would 
provide a review of the social costs (and 
not just the facility costs (see chapter 11 
of the EA) of the various technologies; 
a review of the potential reductions in 
entrainment and entrainment mortality; 
and a review and analysis of monetized 
and non-monetized benefits). 

Under Option 1, new units at an 
existing facility that withdraws more 
than 2 MGD would have requirements 
similar to the requirements of a new 
facility in Phase I. Under this option, 
new units would be required to reduce 
flow commensurate with closed-cycle 
cooling for the new unit. Under the 
proposal, as with Track II of the Phase 
I rule, a facility could demonstrate 
compliance with entrainment control 
requirements by establishing reductions 
in entrainment mortality for the new 
unit that are 90 percent of the 
reductions that would be achieved by 
closed-cycle cooling. 
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2. Option 2-lmpingement Mortality 
Controls at All Existing Facilities That 
Withdraw Over 2 MGD DIF; Require 
Flow Reduction Commensurate With 
Closed-Cycle Cooling by Facilities 
Greater Than 125 MGD DIF and at New 
Units at Existing Facilities 

Under Option 2, all in-scope existing 
facilities would be required to achieve 
the numeric impingement mortality 
limits described in Option 1 above. In 
addition, this option would require flow 
reduction commensurate with closed
cycle cooling by facilities greater than 
125 MGD DIF and at new units. Option 
2 explores using the facility size, in 
terms of design intake flow (DIF), as a 
factor for establishing different BTA for 
different subcategories. EPA's analysis 
shows that a DIF of 125 MGD would be 
an appropriate threshold for this 
purpose; see Section V. For all facilities 
that withdraw over 2 MGD but less than 
or equal to 125 MGD DIF, entrainment 
controls would be determined by the 
permitting authority on a case-by-case 
basis taking into account the factors at 
a particular facility. Facilities greater 
than 125 MGD DIF would not submit 
Entrainment Characterization Studies 
(because under this option this rule 
would have already determined that 
closed cycle is BTA for that facility), but 
all facilities would still submit 
§ 122(r)(2)-(r)(7) to the Director to 
inform the BTA determination as 
described in Option 1. Requirements for 
new units at an existing facility would 
be the same as described in Option 1. 

EPA also considered a variation of 
this option that uses 125 MGD Actual 
Intake Flow (AIF) rather than 125 MGD 
Design Intake Flow (DIF) as the 
threshold. Setting the threshold at 125 
MGD AIF would allow a Permit Director 
to treat differently those facilities that 
are above 125 MGD on a DIF basis but 
below 125 MGD on an AIF basis relative 
to today's Option 2. EPA traded off 
introducing more flexibility at those 
facilities for simplicity of 
implementation (DIF is static), but 
solicits comment on both the threshold 
and the flow basis for this option. 

The technology basis for entrainment 
mortality controls for facilities greater 
than 125 MGD DIF under this option 
would be wet cooling towers as 
described in Section VI.B. The record 
shows optimized wet cooling towers 
achieve flow reductions of 97.5 percent 
and 94.9 percent for freshwater and 
saltwater sources, respectively. 
Optimized operation of wet cooling 
towers would be demonstrated through 
flow monitoring and conductivity 
measurements. Alternatively, this 
option would allow facilities to 

demonstrate flow reductions 
commensurate with closed-cycle 
cooling based on optimized wet cooling 
towers. 

As part of this option, EPA would 
provide flexibility to the Director to 
establish compliance timelines for each 
existing facility to mitigate grid 
reliability and local electricity 
reliability. Under this option, most 
existing facilities would have no more 
than 10 years to complete the retrofit to 
closed-cycle cooling. Under this option 
the Director would determine when and 
if any such schedule for compliance is 
necessary, and if the facility is 
implementing closed-cycle as soon as 
possible. This provision would give the 
Director the discretion to provide 
nuclear facilities with no more than 15 
years to complete the retrofit, because 
all nuclear facilities are baseload 
generating units and the additional 
flexibility in timelines would further 
mitigate energy reliability, and because 
the retrofits at these types of facilities in 
particular involve additional 
complexities and safety issues. The 
Director would have the discretion to 
provide manufacturing facilities with no 
more than 15 years to complete the 
retrofit due to the complexity of 
manufacturing facilities, multiple 
process units and product lines, and to 
allow consideration of production 
schedules in setting such a timeline. 

3. Option 3-Establish Impingement 
Mortality Controls at All Existing 
Facilities That Withdraw Over 2 MGD 
DIF; Require Flow Reduction 
Commensurate With Closed-Cycle 
Cooling at All Existing Facilities Over 2 
MGD DIF 

Under this option, all in-scope 
existing facilities would be required to 
achieve numeric impingement mortality 
limits as described in Option 1 above. 
In addition, this option would require 
flow reduction commensurate with 
closed-cycle cooling by all facilities 
(including new units at existing 
facilities) as described in Option 2. This 
option would similarly authorize the 
Director to establish compliance 
timelines for each existing facility to 
mitigate grid reliability and local 
electricity reliability as described in 
Option 2 above. Requirements for new 
units at an existing facility would be the 
same as described in Option 1. 

4. Option 4-Uniform Impingement 
Mortality Controls at Existing Facilities 
With Design Intake Flow of 50 MGD or 
More; BPJ Permits for Existing Facilities 
With Design Intake Flow Between 2 
MGD and 50 MGD DIF; Uniform 
Entrainment Controls for All New Units 
at Existing Facilities 

Under Option 4, only in-scope 
existing facilities with a design intake 
flow of 50 MGD or more would be 
required to comply with uniform 
national impingement regulatory 
requirements as described in Option 
above. In-scope facilities with a design 
intake flow less than 50 MGD would not 
be subject to the national impingement 
requirements in today's proposed rule 
but would continue to have their 316(b) 
permit requirements established on a 
case-by-case, best professional judgment 
basis. In the case of an existing facility 
below 50 MGD that adds a new unit, the 
flow associated with the new unit 
would be subject to the uniform 
entrainment requirements based on 
closed cycle cooling. Finally, all 
existing facilities withdrawing in excess 
of 2 MGD of design intake flow would 
be subject to entrainment controls 
established on a site-specific basis. 

EPA considered additional 
thresholds, subcategories, and other 
factors to explore other options; see 
Chapter 7 of the TDD for more 
information. In particular, EPA 
considered an approach that required 
impingement mortality controls only, 
but is not proposing such an approach 
because it would only address one-third 
of the mortality due to impingement and 
entrainment on a nationwide basis and 
EPA believes there is value in the 
structured site-specific entrainment 
BTA determination required in Option 
1. As discussed in Section VI.E, EPA is 
aware of technologies that can further 
reduce entrainment mortality for some 
facilities. EPA also considered an 
approach that would establish both 
impingement and entrainment mortality 
requirements on a case-by-case basis 
taking into account the factors at a 
particular facility, but is not proposing 
such an approach because there are low
cost technologies for impingement 
mortality that are available, feasible, and 
demonstrated for facilities on a national 
basis. EPA requests comment on these 
and the other approaches discussed in 
Chapter 7. 

E. Option Selection 

EPA is proposing Option 1 as best 
technology available for minimizing 
adverse environmental impact under 
section 316(b) of the CWA. As 
previously explained, in evaluating 
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technologies that reduce impingement 
or entrainment mortality as the possible 
basis for section 316(b) requirements, 
EPA assessed a number of different 
technologies. Based on this technology 
assessment, EPA concluded that closed
cycle cooling reduces impingement and 
entrainment mortality to the greatest 
extent. 

But EPA has determined that closed 
cycle cooling is not the "best technology 
available" for this proposal. After 
considering all of the relevant factors, 
EPA proposes that it should not 
establish a uniform BTA entrainment 
standard based on closed-cycle cooling 
for existing facilities other than for new 
units. Instead, for existing facilities 
other than new units, EPA is proposing 
that the permitting authority should 
establish BTA entrainment mortality 
controls on a site-specific basis. Site
specific proceedings are the appropriate 
forum for weighing all relevant 
considerations in establishing BTA 
entrainment mortality controls as 
discussed in section F below. 

EPA proposes to reject closed-cycle 
cooling as the basis for national 
entrainment controls and choose an 
option under which the permitting 
authority would establish entrainment 
controls on a site-specific basis after 
considering specified factors. EPA 
concluded that closed-cycle is not the 
best technology available for 
minimizing adverse environmental 
impact on a national basis. The record 
shows that closed-cycle cooling is not 
practically feasible in a number of 
circumstances. While EPA cannot 
identify with precision the extent of 
these limitations on installation on 
closed-cycle on a nation-wide basis, 
EPA knows that the circumstances are 
not isolated or insignificant. In light of 
this, EPA decided that it should not 
establish closed-cycle cooling as the 
presumptive BT A entrainment control. 
Instead, entrainment controls should be 
determined in a si te-speci fi c setting 
where the opportunity for local 
community input in decision-making 
process will be maximized. 

Four factors, in particular, led EPA, 
for this proposal, to reject a uniform 
standard based on closed-cycle cooling 
and illustrate why site-specific standard 
setting is the proper approach here. 
These factors are energy reliability, air 
emissions permits, land availability, and 
remaining useful plant life. Further 
explanation is provided below as to why 
these factors support establishing BTA 
entrainment mortality control on a site
specific basis as discussed in section F 
below. 

As noted, the Supreme Court in its 
Entergy decision determined that EPA 

may permissibly consider the benefits, 
both quantitative and qualitative, 
derived from reductions in the adverse 
environmental impacts associated with 
cooling water intake structures and the 
costs of achieving them and determine 
the extent of reductions warranted 
under the circumstances. Further, E.O. 
13563 directs agencies, to the extent 
permitted by law, to propose or adopt a 
regulation only upon a reasoned 
determination that its benefits justify its 
costs (recognizing that some benefits 
and costs are difficult to quantify). E.O. 
13563, Sec. 1 (b )(1 ). 

Pursuant to the principles spelled out 
in the Executive Order, EPA has 
assessed costs and benefits for its 
proposed regulatory option and has 
reasonably determined that the benefits 
of its proposed rule justify the costs. 
EPA has analyzed the social cost of this 
rule to be $384 million annually. New 
unit requirements would cost $15 
million per year. As will be described in 
more detail below, there are significant 
benefits associated with the proposed 
rule. These benefits include the annual 
reduction in impingement of 615 
million age-one equivalents. In addition, 
there are important other benefits that 
EPA was not able to fully quantify such 
as reductions in impingement and 
entrainment at new units, impacts to 
many shellfish species, and non-use 
values associated with the vast majority 
of fish and shellfish. The rule would 
also require establishing site-specific 
entrainment control through a process 
in which specific environmental 
conditions and the localized benefits of 
entrainment reductions will be assessed 
along with the costs of controls. The 
information generated in the required 
studies would enhance the transparency 
of decision-making, and the opportunity 
for meaningful public participation and 
ensure decision-making based on the 
best available data. Overall, these 
requirements will foster protection and 
restoration of healthy aquatic 
ecosystems that have important 
commercial, recreational, aesthetic and 
cultural values to their surrounding 
communities. Many of the benefits that 
would result from the rule are not 
quantified, and as a result the Agency's 
quantitative benefits analysis 
underestimates the totality of the rule's 
benefits. Based on the record, EPA has 
determined that the proposed 
impingement and entrainment mortality 
controls will result in benefits that 
justify the costs of the rule. 

EPA would also note that its valuation 
of the benefits is not yet complete. For 
example, EPA's analysis does not fully 
quantify or monetize certain potentially 
important categories of benefits, such as 

existence values for threatened and 
endangered species, secondary and 
tertiary ecosystem impacts, benthic 
community impacts, shellfish impacts 
and the impacts arising from reductions 
in thermal discharges that would be 
associated with closed cycle. Changes in 
fish assemblages due to impingement, 
entrainment and thermal effects are also 
not fully valued. These categories of 
benefits that are not fully valued are 
often referred to as non-use benefits: 
those benefits people derive absent a 
use or activity, such as fishing; the value 
one places on knowing that an aquatic 
ecosystem is healthy is a non-use value. 
Non-use benefits could be more 
completely evaluated than they have 
been to date. EPA intends to 
characterize these benefits more fully 
through the use of a stated preference 
survey of the general population and 
will consider the results of this survey 
analysis in development of the final 
rule. Although not discussed in this 
preamble, EPA also conducted an 
alternative benefits analysis that is 
suggestive of the potential for a more 
complete analysis to result in monetary 
benefits that are much more in line with 
social costs (see chapter 9 of the EEBA). 
These factors all lend further support to 
EPA's conclusion that benefits 
associated with the proposal justify its 
costs. 

EPA is proposing that the permitting 
authority would consider social costs 
and benefits on a site specific basis in 
establishing entrainment mortality 
controls. This approach is consistent 
with the direction of E.O. 13563 and 
supported by several considerations. 

On the basis of currently available 
information, a national evaluation of 
benefits no matter how accurate would 
necessarily fail to account for the 
variations in benefits from location to 
location. A national assessment would 
tend to mask variations in benefits and 
costs from different geographical 
locations for different water bodies. 
Thus for example, some fish species at 
coastal facilities have biological 
spawning attributes that differ from 
those at other locations. The proportion 
of the receiving water withdrawn for 
cooling may also vary among sites. The 
values that communities place on their 
resources may vary from site to site. As 
a consequence, for example, one 
ecological environment may experience 
large masses of hardier eggs subject to 
potential entrainment while another 
will have fewer but less hardy eggs 
susceptible to entrainment. The 
resulting differences in the value of 
reduced entrainment-which may be 
dramatic for some sites-necessarily 
disappear in a national aggregation of 
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results. The Agency has decided this 
masking of variation in benefits 
supports a requirement to consider the 
localized benefits of entrainment control 
technologies in the site-specific process 
to establish entrainment mortality 
controls. 

Today's proposed rule establishes 
requirements based on closed-cycle 
cooling for new units added to an 
existing facility that are not a "new 
faci I i ty" as defined at § 125.83. The 
requirements for new units are 
essentially the same as the requirements 
for a new facility in the Phase I rule. 

EPA also considered a variation of 
Option 1 that would exclude existing 
facilities (except existing facilities that 
add a new unit) with a design intake 
flow under 50 MGD from the national 
impingement mortality requirements of 
today's proposal (Option 4). These 
smaller facilities would continue to be 
permitted on a case-by-case, best 
professional judgment basis for both 
impingement and entrainment controls. 
Under this option, 98.9 percent of the 
monetized benefits of Option 1 are 
realized. In addition, almost all small 
businesses would be excluded from the 
impingement requirement of the 
national rule, thereby reducing impacts 
of the national rule to small businesses. 
The cost of Option 4 would result in 
savings of $57 million over Option 1. 

EPA rejected Option 4 for the 
proposal as BTA because EPA found 
that Option 1 is available, feasible, and 
demonstrated for all in-scope facilities 
on a national basis. Moreover, EPA 
analysis showed that economically 
Option 1 does not have a significant 
impact on a substantial number of small 
entities, including those that would be 
exempted from the national 
impingement mortality controls under 
Option 4. Of the 13 full-facility closures 
discussed below in Section VII, none are 
predicted to be small businesses. 
Additionally, the analysis performed 
under the Regulatory Flexibility 
Analysis showed that under Option 1, 
five to six small entities would incur 
costs exceeding 1 percent of revenue 
and 3 small entities would incur costs 
exceeding 3 percent of revenue. As 
percentages of the estimated total of 
small in-scope entities (56-96 small in
scope entities, see above), these small 
entities represent 5-13 percent of small 
in-scope entities at the 1 percent of 
revenue threshold, and 3-5 percent of 
small in-scope entities at the 3 percent 
of revenue threshold. 

Option 4 is similar to the final 
determination with respect to the Phase 
Ill rule, which relied on BPJ to 
determine impingement and 
entrainment BTA for all facilities with 

DIF less than 50 MGD. Unlike the Phase 
Ill determination, Option 4 would not 
rely on BPJ for new units at existing 
facilities or manufacturing facilities 
with DIF greater than 50 MGD. This is 
consistent with the recommendations of 
the Small Business Advocacy Review 
Panel for the Phase Ill rule, which noted 
that an applicability threshold in the 
range of 20 to 50 MGD would remove 
a significant number of Phase Ill 
facilities, but only a small percent of 
flow, from coverage under national 
requirements, and recommended that 
EPA analyze a range of potential 
thresholds, particularly those between 
20 and 50 MGD. EPA is also aware of 
concerns that even though Option 1 by 
itself does not have a significant adverse 
impact on a substantial number of small 
entities, many of the small entities 
affected by the rule, particularly those 
in the electric power sector, are subject 
to cumulative impacts from a number of 
other major regulations that will likely 
have to be implemented in the same 
time frame as this rule. For the final 
rule, EPA will also evaluate the relative 
costs and benefits of Option 4, once it 
has more complete benefits information, 
including results from its WTP Survey 
on impacts to fish populations. EPA 
solicits comment on Option 4 and the 
impacts, including the cumulative 
impacts of today's proposal on small 
entities generally. EPA also requests 
comment on whether, if Option 4 were 
adopted for the final rule, it should 
include uniform national requirements 
for new units at existing facilities with 
DIF less than 50 MGD based on closed
cycle cooling. 

F. Four Factors Support EPA's Decision 
To Establish Site-Specific BTA 
Entrainment Controls for Existing 
Facilities 

The four key factors that support 
determining entrainment mortality 
controls on a site-specific basis (except 
with respect to new units) and rejecting 
Options 2 and 3 are energy reliability, 
increased air emissions, land 
availability, and remaining useful life. 
First, EPA recognized that there may be 
potential adverse consequences to the 
reliability of energy delivery on the 
local level from the installation of 
cooling towers. Second, EPA also is 
aware that increased air emissions may 
be associated with increased 
combustion of fossil fuel as the result of 
installation of closed cycle cooling, and 
additional PM formulation associated 
with plume drift (even with plume 
abatement technology). These increased 
air emissions have human health, 
welfare, and global climate change 
impacts which must be considered. 

Furthermore, it may be difficult or 
impossible to obtain air permits for 
cooling towers at existing facilities 
located in nonattainment areas or 
attainment areas with maintenance 
plans. Third, EPA has identified land 
availability concerns that might limit 
the feasibility of the installation of 
cooling towers on a site-specific basis. 
Finally, EPA concluded that there are 
circumstances in which construction 
and installation of cooling towers might 
not be warranted given the remaining 
useful life of a particular facility. How 
all of these factors support the Agency's 
conclusion that site-specific, not 
national, entrainment controls for most 
existing facilities except those installing 
new units is discussed in detail below. 

1. Energy Reliability Should Be 
Considered on a Localized Basis 

During EPA's site visits, several urban 
areas were identified where the existing 
transmission system would not be able 
to transfer sufficient electricity during 
periods of extended downtime. This 
limitation to reliability occurs even 
when a surplus of electricity can be 
generated within the same NERC region. 
For example, EPA identified localized 
circumstances in Los Angeles and 
Chicago where an extended outage of 
one or more generating units could not 
be readily replaced by excess capacity 
in nearby areas. Currently available 
models are not able to predict localized 
impacts, and instead are limited to 
measures of reserve capacity in broader 
geographic regions. This uncertainty 
about the extent and likelihood of local 
reliability impacts is an important 
consideration in the decision to propose 
requiring site-specific development of 
section 316(b) entrainment 
requirements. 

One approach EPA could have 
adopted in today's proposed rule would 
have been to establish a uniform 
entrainment requirement and then to 
address these local reliability concerns 
by providing permitting authorities the 
flexibility to establish extended 
compliance timelines (i.e., 10 to 15 
years) (see Option 2). This would have 
allowed facilities to develop more 
workable construction schedules with 
their permit writers and coordinate with 
NERC to schedule installation down 
times accounting for generating supply 
reliability needs. This approach would 
have been consistent with EPA's 
assessment that, at the national level 
(rather than local level), closed-cycle 
cooling would not pose material energy 
reliability consequences; see EA for 
more information. EPA was concerned 
that such a flexible approach, however, 
would not resolve all local reliability 
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concerns, because currently available 
information is not adequate to establish 
either the extent or significance of 
possible electric reliability concerns. 

These same concerns would not apply 
in the case of the installation of new 
units because of the smaller nature of 
such projects and the availability of 
options like seasonal operation and 
portable cooling towers to address the 
flow reduction requirements. Since the 
unit is not yet online, the potential for 
local energy reliability to be 
compromised is minimal; also, local 
energy reliability is likely improved 
with the addition of the new unit, even 
if older units are later retired. 

2. Increased Air Emissions Could Be a 
Factor on a Local Basis 

As previously discussed, closed-cycle 
cooling would result in increased air 
emissions of various pollutants, 
including particulates, sulfur dioxide, 
nitrogen oxides, mercury, and 
greenhouse gases, among others. 52 As a 
result of the installation of closed-cycle 
cooling structures, fossil-fueled facilities 
would need to burn additional fuel 
(thereby emitting additional PM, C02, 
S02, NOx, and Hg). There are two 
reasons for this: (1) To compensate for 
energy required to operate cooling 
towers, and (2) slightly lower generating 
efficiency attributed to higher turbine 
backpressure. In contrast to retrofits, 
new units can have their cooling water 
intake systems optimized for cooling 
towers, reducing the size of the cooling 
towers, increasing their efficiency, and 
reducing energy requirements (see 
Section VI.E). 

The impact of the increased emissions 
varies based on the local circumstances. 
The increased emissions may consist of 
cooling tower emissions, stack 
emissions from increased fuel usage, 
and plumes of water vapor. EPA's 
analysis suggests that the most 
significant impacts will be specifically 
for PM2s, which, in addition to 
increased mortality and morbidity, may 
result in a facility having difficulty in 
obtaining air permits in those localities 
in non-attainment for PM2s because of 
the need to identify offsets to its 
emissions. EPA notes that while there is 
the potential for increases in PM (e.g., 
salt drift) in the vicinity of any wet 

52 EPA recognizes that retrofitting closed cycle 
cooling could be combined with other energy 
efficiency or pollution control technologies with the 
net effect of reducing air emissions; however, 
facilities could (and may well have to under other 
rules) install such technologies anyway, without 
converting to closed eye! e cooling as well. 
Comparing closed-cycle cooling to once-through 
cooling with all other technologies held constant, 
there is an energy penalty that would lead to greater 
air emissions. 

cooling tower, there are plume 
abatement and drift eliminator 
technologies that may address this 
concern (and EPA has included costs for 
such technologies in its analysis of 
Options 2 and 3). However, emissions 
may not be eliminated entirely. EPA 
expects most effects of PM from cooling 
tower emissions would be so localized 
as to be wholly on the facility's 
property. (See DCN 10-6954.) EPA 
recognizes this is separate from PM 
emissions from the stack as a result of 
increased fuel usage. In addition, 
plumes of water vapor from the cooling 
tower may cause safety issues due to 
icing of nearby roadways, and visibility 
constraints for facilities located near an 
airport. EPA's review of emissions data 
from E-GRI D (year 2005) suggests that 
impacts from other pollutants will be 
less significant, but on a localized basis 
these could still be significant. They 
include human health, welfare, and 
global climate change impacts 
associated with a variety of pollutant 
that are emitted from fossil fuel 
combustion generally. EPA is not able to 
quantify the frequency with which 
facilities may experience these local 
impacts, and therefore EPA believes a 
site-specific assessment must be 
conducted to fully address such local 
impacts. 

EPA believes that emissions are less 
of a concern at new units. The 
condensers can be optimized for closed
cycle, reducing energy requirements, 
and high efficiency cooling towers can 
be incorporated into the design of the 
new unit, potentially allowing for 
installation of smaller cooling towers. 
Turbine backpressure and the associated 
energy penalty can be eliminated in a 
new unit. However, new units will still 
have a parasitic energy penalty. 
Therefore energy penalties and air 
emissions for tower operations can be 
minimized but not eliminated. The 
effects of requiring closed cycle cooling 
at new units of existing facilities is 
similar to the effects of this requirement 
at new facilities and would not pose an 
unacceptable impact. See the TDD for 
more information. 

3. Land Availability Could Be A Factor 
on a Localized Basis 

While EPA's record indicated that the 
majority of facilities have adequate 
available land for placement of cooling 
towers, 53 some facilities do have 
feasibility constraints. Based on site 
visits, EPA has found that several 
facilities have been able to engineer 

53 In the case of fossi I fuel pi ants, scrubber 
controls may also be newly required to comply with 
air rules and standards. 

solutions when faced with limited 
available land. EPA attempted to 
determine a threshold of land (for 
example, one option explored a 
threshold of approximately 160 acres 
per GW) below which a facility could 
not feasibly install cooling towers. 
While EPA originally estimated as many 
as 23 percent of facilities would not 
have enough space, 54 EPA found some 
facilities with a small parcel of land 
were still able to install closed-cycle 
cooling by engineering creative 
solutions. On the other hand, EPA 
found that some facilities with large 
acreage still could not feasibly install 
cooling towers due to local zoning or 
other local concerns. In conjunction 
with setback distances to mitigate noise 
and plume abatement (based on GPS 
mapping of residential areas), EPA 
estimates as many as 25 percent of 
facilities may have one or more 
constraints on available space that 
would limit retrofit of cooling towers for 
the entire facility or would result in 
increased compliance costs. At this 
time, EPA lacks adequate data to better 
analyze how land constraints can be 
accommodated at existing facilities. 

In contrast, for new units, because the 
amount of space dedicated to closed
cycle would be limited to the new unit 
rather than the entire facility, space 
constraints would be much less of an 
issue. New units also pose the 
opportunity to properly design an 
optimized closed-cycle cooling system 
for the new unit. Retrofitting an existing 
facility would require a facility to 
identify (or possibly obtain) enough 
acres to accommodate the cooling 
towers and their tie-in. By not uniformly 
requiring facilities to retrofit to closed
cycle, EPA has determined that more 
land is available for new unit 
construction, especially in light of 
compact design and more efficient use 
of limited resources. Furthermore, new 
units and their corresponding cooling 
system can be built in stages rather than 
as a facility-wide retrofit. 

While EPA has concluded that space 
constraints would not foreclose the 
installation of closed cycle cooling for 
new units at existing facilities, EPA has 
concerns about whether, on a national 
basis, physical geography would 
constrain the full retrofit of closed-cycle 
cooling to existing facilities. Under the 

54 EPRI reported at least 6 percent of sites 
evaluated were deemed "infeasible" on the basis 
that no space was avai I able on which to I ocate a 
cooling tower. (DCN 10-6951) While EPA does not 
have access to the facility level data, and is 
therefore unable to confirm the infeasibility 
analysis, EPRI's report supports EPA's assertion that 
there is significant uncertainty around space 
constraints for facilities to install closed-cycle 
cooling. 
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circumstances, EPA decided not to 
propose uniform entrainment standards 
for all existing facilities based on 
closed-cycle cooling. Instead, EPA has 
determined that it should establish a 
process for site-specific determination 
of entrainment controls. Site-specific 
proceedings would provide the 
opportunity to address these issues, 
along with the other factors discussed in 
this preamble in determining which 
additional entrainment mortality 
controls, if any, are appropriate. 

4. Remaining Useful Plant Life Could Be 
a Factor on a Facility Basis 

Many facilities are nearing the end of 
their useful life. Considering the long 
lead time to plan, design, and construct 
closed-cycle cooling systems such as 
wet cooling towers, EPA proposes that 
the permit authority should be given the 
latitude to consider the remaining 
useful plant life in establishing 
entrainment mortality standards for that 
facility. The remaining useful plant life 
along with other site-specific 
information, would affect the evaluation 
of the benefits (non-monetized and 
monetized) of closed-cycle at a 
particular facility. For example, closed
cycle at a facility that is going to shut 
down in 3 years would not result in the 
benefits that a facility that would 
continue to operate for 20 years. 
Because of this factor, EPA proposes 
that requiring closed-cycle cooling 
should be evaluated on a facility
specific basis, arguing against a uniform 
national entrainment mortality 
standard. 

This is obviously not an issue for new 
units. A new unit has its full useful life 
before it and thus would experience the 
maximum possible entrainment 
mortality reductions throughout that 
useful life. Considering this factor, EPA 
is proposing that new units be treated 
the same as new facilities. EPA believes 
this factor, along with the other factors 
discussed above, indicates that it is 
reasonable to require new units to meet 
entrainment mortality requirements 
based on closed-cycle cooling. 

G. The Process for Establishing Site
Specific BTA Entrainment Controls 

EPA believes that the factors 
discussed above support establishment 
of BTA entrainment requirements on a 
site-specific basis and counsels against 
establishing a national rule based on a 
single BTA technology for entrainment 
controls. In addition, there are other 
factors that also support site-specific 
decision-making. Thus, as noted, for 
example, a national weighing of cost 
and benefits tends to mask important 

local differences and argues for site
specific eva I uations. 

As a result, EPA proposes that closed
cycle cooling for all existing units is not 
BT A on a national basis, except for new 
units at existing facilities. 

EPA has decided to propose Option 1 
as the basis for national performance 
standards that represent the "best 
technology available" for cooling water 
intake structures at existing facilities. 
EPA proposes that a uniform national 
impingement standard coupled with 
entrainment controls determined on a 
site-specific basis represents the best 
technology available for minimizing the 
adverse environmental impacts 
associated with intake structures. EPA's 
proposed decision to reject a single 
uniform national entrainment standard 
is based on closed-cycle cooling not 
being the "best technology available" on 
a national basis and not warranted 
under the circumstances. This proposed 
decision flowed from EPA's 
consideration of the factors described 
above and its conclusion that 
determination of BTA for entrainment 
through a process that allowed full and 
site-specific assessment of these factors 
with respect to candidate entrainment 
controls including closed-cycle cooling 
represented the most appropriate course 
here. 

H. Implementation 

EPA's proposal would require a site
specific determination of BTA. In that 
process, the permit writer would have 
access to all the information necessary 
for an informed decision about which 
additional technology to reduce 
entrainment mortality, if any, is BTA, 
including a full consideration of 
whether the benefits justify the costs. 

The adoption of the proposed Option 
1 approach of site-specific BTA 
entrainment decisions will result in one 
of two outcomes at any facility: BTA is 
an entrainment mortality technology 
beyond what the facility has already 
installed (this may include closed cycle 
cooling or other technologies, see 
Section VI.B and C), or BTA requires no 
additional controls for entrainment 
mortality. Thus, EPA expects that, 
under the proposed approach, there will 
be additional entrainment controls for 
some facilities and none for others. 

EPA notes that in a number of areas 
of the country (California, Delaware, 
New York and New England; see, e.g., 
DCNs 10-6963 and 10-6841, as well as 
EPA Region l's Brayton Point), 
permitting authorities have already 
required or are considering requiring 
existing facilities to install closed-cycle 
cooling operations. EPA supports those 
state efforts and determinations and 

thinks that similar decisions would be 
able to be made under this proposed 
rule. 

The proposal would require that the 
facility's permit application must 
include the following information: The 
facility would submit an engineering 
study of the technical feasibility and 
incremental costs of candidate 
entrainment mortality control 
technologies. The facility would also 
study, evaluate, and document: the 
technical feasibility of technologies at a 
minimum including closed-cycle 
cooling and fine mesh screens with a 
mesh size of 2 mm or smaller; 
engineering cost estimates of all 
technologies considered; any outages, 
downtime, or other impacts to revenue 
along with a discussion of all reasonable 
attempts to mitigate these cost factors; 
and a detailed discussion of the 
magnitude of water quality benefits, 
both monetized and non-monetized, of 
the candidate entrainment mortality 
reduction technologies evaluated. 
Finally, the study must include a 
detailed discussion of the changes in 
non-water quality factors attributed to 
technologies and/or operational 
measures considered, including but not 
limited to increases and decreases in the 
following: energy consumption; thermal 
discharges; air pollutant emissions 
including particulates and their health 
and environmental impacts; noise; 
safety (e.g., visibility of cooling tower 
plumes, icing); grid reliability, and 
facility reliability. See Section IX for a 
thorough discussion of these study 
requirements. 

Certain facilities would submit an 
Entrainment Characterization Study 
including an entrainment mortality data 
collection plan that would indicate, at a 
minimum, the specific entrainment 
monitoring methods, taxonomic 
identification, latent mortality 
identification, documentation of all 
methods, and quality assurance/quality 
control procedures for sampling and 
data analysis appropriate for a 
quantitative survey. EPA would also 
require peer review of the entrainment 
mortality data collection plan. Peer 
reviewers would be selected in 
consultation with the Director who may 
consult with EPA and Federal, State, 
and Tribal fish and wildlife 
management agencies with 
responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s). Further, facilities 
with greater than 125 MGD AIF must 
complete an Entrainment 
Characterization Study (ECS). The ECS 
could include information already 
collected to meet current § 122.21 (r)(2)
(r)(4) requirements. With the 
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information in this study, the permit 
writer will know more about potential 
entrainment mortality reductions. Data 
from the ECS would also corroborate 
any through-plant entrainment survival 
study results from Performance Studies 
conducted in 122.21 (r)(7). Data 
collected as part of the ECS would 
support the Benefits Valuation Study in 
122.21 (r)(11) by parsing entrainment 
mortality, for example, by recreational/ 
commercial species and those species 
that are strictly forage species, 55 by 
species most susceptible to thermal 
effects (including thermal barriers), and 
by species of particular local or regional 
concern and threatened and endangered 
species. EPA's benefits estimate were 
based on an extrapolation of avai I able 
I&E mortality studies; the specific 
entrainment characterization study 
conducted by a facility may lead to a 
different estimate of I&E mortality for 
that facility than its portion of EPA's 
regional estimate in the analysis in 
Section VIII. 

The purpose of the ECS is to better 
understand, and thus help minimize, 
the impact of entrainment on species of 
concern. More specifically, the ECS 
should identify species of concern that 
may be entrained, and estimate their 
baseline mortality rates given current 
entrainment controls. Moreover, the 
ECS should include as much 
information as practical about the 
aquatic ecosystem effects of entrainment 
mortality of species of concern. An 
understanding of the potential 
ecosystem consequences of entrainment 
mortality for species of concern will 
help inform decisions about permit 
requirements for additional technologies 
and management practices. EPA will 
endeavor to identify high quality 
examples of ECSs as they are completed, 
and post them to the web site for this 
rule as a resource for ECS preparation. 

Following the permit writer's review 
of this information, the permit writer 
must determine what BTA entrainment 
standard to propose and explain in 
writing the basis for the proposal. The 
written explanation and the draft permit 
would then be available for comment 
from the interested public under the 
Permitting Authority's normal 
permitting process. Therefore, EPA's 
proposed BTA standard would establish 
uniform requirements for impingement 
mortality and a process in which BTA 
entrainment controls would be 
determined on a site-specific basis. 

55 Distinctions between predator and prey cannot 
be made on the basis of species alone; the young 
of some recreational and commercial species 
function as forage fish. 

I. EPA's Costing of the Preferred Option 

For the purposes of this proposal, 
EPA has prepared an economic analysis 
according to Executive Order 12866. For 
the preferred option, this analysis 
incorporates the full costs and partially 
monetized benefits of impingement 
controls, including the costs of 
conducting the entrainment 
characterization studies. There may be 
additional costs and benefits associated 
with reductions in entrainment 
mortality that result from the Director's 
BTA entrainment determinations. 
Because this process will play out over 
the next 10 to 15 years as Directors 
consider waterbody-specific data, local 
impacts, and public comment, and 
weigh costs and benefits of further 
entrainment reductions, air quality 
impacts, grid reliability, and land 
availability, estimates of the costs of 
these site-specific determinations would 
be highly speculative. 

For illustrative purposes, EPA 
analyzed two hypothetical outcomes for 
site-specific BTA determinations under 
Option 1. EPA analyzed the cost of 
closed-cycle at the 76 largest fossil fuel 
plants withdrawing from tidal waters 
and arrived at an annual compliance 
cost for these facilities of $762 million. 
EPA also analyzed a variant on the 
above scenario. EPA estimates this 
second scenario would involve 46 
facilities at an annual compliance cost 
of $480 million, assuming only baseload 
and load following facilities would 
retrofit to closed-cycle cooling. 

These hypothetical scenarios 
iII ustrate the si te-speci fi c costs if a 
significant number of facilities install 
and operate a closed-cycle cooling 
system. These scenarios assume 
facilities would install only closed-cycle 
cooling and operate it year-round. This 
may represent an upper-bound cost for 
those facilities. EPA also assumed that 
cooling towers will be installed at fossil 
fuel plants within 10 years. EPA is 
aware that there are other possible 
scenarios for projecting which facilities 
might be required to install closed-cycle 
cooling or other entrainment mortality 
technologies as a result of individual 
BT A de terminations. Some of these 
would show lower or higher costs than 
those presented here. EPA requests 
comment on other scenarios that might 
better capture the range of costs that 
result from the structured analysis of 
entrainment mortality BTA required by 
today's proposed rule. 

J. Consideration of Cost/Benefit on a 
Site-Specific Basis 

In establishing performance standards 
for entrainment controls, as the 

Supreme Court in Entergy made clear, 
one factor that EPA may consider is the 
costs and benefits associated with 
various control options. That is, in 
setting standards, EPA may consider the 
benefits derived from reductions in the 
adverse environmental impacts 
associated with cooling water intake 
structures and the costs of achieving the 
reductions. As previously explained, 
EPA has determined that the benefits of 
the proposed rule justify its costs. In 
addition, EPA has explained why 
consideration of costs and benefits is 
also appropriate in the site-specific 
permit setting when establishing 
entrainment controls. 

In the site-specific proceeding, the 
permit writer would be required to 
consider, among other factors, 
quantified and qualitative social 
benefits and social costs of available 
entrainment controls, including 
ecological benefits and benefits to any 
threatened or endangered species. The 
permit writer would be able to reject 
otherwise available entrainment 
controls if the costs of the controls are 
not justified by their associated benefits 
(taking into account both quantified and 
non-quantified benefits) as well as the 
other factors discussed in the proposed 
rule. 

In making the site-specific 
entrainment BTA determination, the 
proposal would require that the Director 
consider the information required under 
§ 122.21(r) to be submitted with the 
section 316(b) permit application. 
Further, in the case of the larger cooling 
water intake structures (125 MGD AIF or 
greater), the proposed rule would 
require submission of additional 
information including, among other 
things, studies on entrainment at the 
faci I i ty, the costs and feasi bi I i ty of 
control options, and information on the 
monetized and non-monetized benefits 
of entrainment controls. In evaluating 
benefits, the Director should not ignore 
benefits that cannot be monetized and 
consider only the I&E reductions that 
can be counted. The assessment of 
benefits must take into account all 
benefits, including categories such as 
recreational, commercial and other use 
benefits, benefits associated with 
reduced thermal discharges, reduced 
losses to threatened and endangered 
species, altered food webs, nutrient 
cycling effects, and other nonuse 
benefits. Merely because there is no 
price tag on those benefits does not 
mean that they are not valuable. 

Under the proposal, the Director must 
explain the basis for rejecting an 
available technology not selected for 
entrainment control in light of the 
submissions, with a consideration of the 
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same four factors that argued against a 
uniform requirement for closed-cycle 
cooling. EPA expects that the Director's 
decision about BTA controls will also 
reflect consideration of the costs and 
benefits (monetized and non-monetized) 
of the various control technologies 
considered for the facilities. 

As noted, the permit writer may reject 
an otherwise available entrainment 
technology as BTA (or not require any 
BTA controls) if the costs of the controls 
are not justified by the benefits. EPA 
decided to adopt this approach in 
determining site-specific entrainment 
controls because it is permissible under 
Entergy and consistent with the more 
than 30-year history of section 316(b) 
permitting decisions as well as E.O. 
13563. 

This history illustrates the role that 
cost/benefit considerations have played. 
As early as 1977, EPA issued a 
permitting decision and a General 
Counsel opinion that explained that, 
while Section 316(b) does not require a 
formal cost-benefit analysis, the 
relationship of costs and benefits may 
be considered in 316(b) decision
making. In re Pub. Serv. Co. of N.H. 
(Seabrook Station, Units 1 and 2), No. 
76-7, 1977 WL 22370 (June 10, 1977), 
remanded on other grounds, 572 F.2d 
872 (1st Cir. 1978); accord In re Central 
Hudson Gas & Elec. Corp., Op. EPA 
Gen. Counsel, NPDES No. 63, 1977 WL 
28250, at *8 (July 29, 1977). In the more 
than 30 years since then, EPA and state 
permitting authorities have considered 
the relationship between costs and 
benefits to some extent in making 
individual permitting decisions. See, 
e.g., In re Pub. Serv. Co. of N.H. 
(Seabrook Station, Units 1 and 2), No. 
76-7, 1978 WL 21140 (E.P.A. Aug. 4, 
1978), aff'd, Seacoast Anti-Pollution 
League v. Costle, 597 F.3d 306, 311 (1st 
Cir. 1979). 

Because E.O. 13563 directs agencies 
to propose and adopt rules only upon a 
reasoned determination that the benefits 
justify the costs, EPA is proposing to 
apply this same standard in BTA 
entrainment determinations. This 
approach is consistent with the 
framework EPA has traditionally 
followed and would allow for a full 
assessment in permit decisions of both 
qualitative and quantitative benefits and 
costs. As designed, EPA's proposed 
requirement for the establishment of 
site-specific BTA entrainment 
requirements strikes an appropriate 
balance between environmental 
improvements and costs, allowing the 
permitting authority to consider all of 
the relevant factors on a site-specific 
basis and determine BT A on the basis of 
those factors. 

After considering all of the factors 
relevant to a particular site, the Director 
must establish appropriate entrainment 
controls at those facilities. The Director 
must review available control 
technology and may reject otherwise 
available entrainment controls as BTA if 
the social costs of the controls are not 
justified by their social benefits (taking 
into account both quantified and non
quantified benefits) or if there are other 
adverse factors that cannot be mitigated 
that the Director deems unacceptable. 
As designed, EPA's proposed 
requirement for the establishment of 
site-specific BT A entrainment 
requirements strikes an appropriate 
balance between environmental 
improvements and costs by electively 
requiring closed-cycle cooling or other 
entrainment technologies at some 
facilities, without requiring the same 
technologies at all facilities. 

VII. Economic Impact of the Proposed 
Rule 

This section summarizes EPA's 
analysis of the social cost and economic 
impact for the following regulatory 
options: Option 1: Impingement 
mortality (IM) limitations based on 
modified traveling screens for all 
facilities with flow greater than 2 
million gallons per day (MGD), closed 
cycle cooling or its equivalent for new 
units, and a site-specific determination 
of entrainment BT A for all other 
facilities: Option 2: Intake flow 
commensurate with closed-cycle 
cooling for facilities that have a design 
intake flow of greater than 125 MGD and 
IM limitations based on modified 
traveling screens for all facilities with 
flow greater than 2 MGD; Option 3: 
Intake flow commensurate with closed
cycle cooling for all facilities and IM 
limitations based on modified traveling 
screens, for all facilities with flow 
greater than 2 MGD; and Option 4: 
Impingement mortality (IM) limitations 
based on modified traveling screens for 
all facilities with flow greater than 50 
million gallons per day (MGD), closed 
cycle cooling or its equivalent for new 
units, and a site-specific determination 
of entrainment BT A for all other 
facilities and of impingements mortality 
controls for facilities with flow less than 
or equal to 50 MGD. These options are 
described more fully in Section VI.C. 

The first part of this section provides 
an overall summary of the costs of the 
regulatory options to complying 
facilities and federal and state 
governments. This discussion is 
followed by a review of the method for 
developing compliance cost estimates. 
The third part provides an estimate of 
the total social costs of the regulatory 

options. The final part reviews the 
economic impact of the regulatory 
options. 

A. Overview of Costs to Complying 
Facilities and Federal and State 
Governments 

For estimating the total cost and 
economic impact of the regulatory 
options presented in this preamble, EPA 
estimated costs associated with the 
following cost components: Initial fixed 
and capital costs, annual operating and 
maintenance costs, downtime costs, 
recordkeeping, monitoring, studies, and 
reporting costs. The cost estimates 
reflect the incremental costs attributed 
only to today's proposal. For example, 
facilities with closed-cycle recirculating 
systems would likely already meet all of 
the proposed performance standards, 
and therefore most facilities with 
closed-cycle cooling would not incur 
costs to retrofit new technologies 
(though such facilities would still incur 
some components of permitting costs). 
EPA assumes, based on its technical 
survey data that most closed-cycle 
cooling systems operate with an intake 
velocity of less than 0.5 fps, and so 
would comply with the impingement 
BTA requirements. However, EPA 
recognizes a facility with closed-cycle 
cooling may incur additional costs to 
meet the proposed performance 
standards; some facilities with closed
cycle cooling were assumed to incur 
costs of modified screens with a fish 
handling and return system. Because 
EPA assumes the fish handling and 
return system would meet the 
requirements to eliminate entrapment, 
EPA has not included further costs for 
entrapment. 

For the economic analyses, EPA 
distinguished between the two industry 
groups covered by the standards for 
existing facilities as follows: 

Manufacturing and Other Industries 
("Manufacturers")-faci I iti es in the paper, 
aluminum, steel, chemicals, petroleum, food 
and kindred products, and other industries. 
In addition to engaging in production 
activities, some of these facilities also 
generate el ectri city for their own use and 
occasionally for sale. Electric power 
producers ("EI ectri c Generators"}-faci I i ties 
owned by investor-owned utilities, 
municipalities, States, Federal authorities, 
cooperatives, and nonutilities, whose 
primary business is electric power generation 
or rei ated electric power services. 

Costs to complying Electric 
Generators and Manufacturers include 
technology costs, cost of installation 
downtime, and costs of administrative 
activities; in addition, electric 
generating faci I i ties are expected to 
incur certain energy penalty costs (see 
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Chapter 3 of the EBA report for a 
discussion of costs to complying 
facilities and of implementation costs to 
federal, State, and local governments). 
Manufacturing facilities may also need 
additional electricity to run certain 
technologies, but if they do not produce 
this electricity themselves, these 
additional energy requirements are 
included in operating costs, rather than 
accounted for separately as an energy 
penalty. Electric Generators incurring 
these costs include facilities owned by 
private firms, governments, and electric 
co-operatives. Manufacturers incurring 
these costs include facilities owned by 
private firms only. The administrative 
costs to federal, State, and local 
governments include the costs of rule 
implementation-e.g., permits, 
monitoring, and working with in-scope 
facilities to achieve compliance. Costs 
are initially developed on a pre-tax, as 
incurred, basis. These costs underlie the 
analysis of the social costs of the 
regulatory options and are also used in 
assessing the impact of compliance 
requirements on in-scope facilities and 
the affected industrial categories. In the 
analysis of facility impacts, costs are 
accounted for on an after-tax basis. 

B. Development of Compliance Costs 

This section describes the data and 
methods used to estimate compliance 
costs of the options considered and the 
costs of today's proposed rule. Costs 
were developed for technology controls 
to address impingement mortality 
separately from controls for entrainment 
mortality, as the requirements of the 
various rule options considered would 
lead to different technologies being used 
by each facility to comply. Some of the 
options considered would impose 
different compliance timelines for 
impingement mortality and entrainment 
mortality technologies. As a result, 
different methodologies were used and 
each is briefly described below. More 
detailed information on these 
methodologies, as well as costs of other 
technologies and regulatory approaches, 
are available in the TDD. 

1. Combined Facility-Specific and 
Model-Facility Approach 

EPA develops national level costs 
estimates for facilities within scope of 
the various regulatory options. In 
general, facility-specific data can be 
used to determine what requirements 
apply to a given facility or whether that 
facility would already meet the 
requirements set forth in the proposed 
rule. This approach requires facility
specific technical data for all of the 
approximately 1,200 existing facilities 
in scope. An alternative approach is to 

develop a series of model facilities that 
exhibit the typical characteristics of the 
affected facilities and calculate costs for 
each model facility; EPA would then 
determine how many of each model 
facility would be needed to accurately 
represent the full universe of affected 
faci I i ties. 

EPA has estimated costs for 
potentially regulated facilities using a 
combination of the facility-specific and 
model facility approaches. The facility
specific approach used in this effort 
involved calculating compliance costs 
for 891 individual facilities for which 
EPA had detailed technical data from its 
various industry questionnaires 
regarding the intake design and 
technology. Specifically, these are the 
in-scope facilities that completed the 
detailed technical questionnaire. Where 
facilities reported data for separate 
cooling water intake structures (CWISs), 
compliance costs may have been 
derived for each intake and these intake 
costs were summed together to obtain 
total costs for each facility. These 
facilities became model facilities and 
each facility's costs were then 
multiplied by a weighting factor 
(derived from a statistical analysis of the 
industry questionnaire) specific to each 
facility to obtain industry-wide costs for 
the national economic impacts analyses. 
The weighting factors are similar to ones 
derived during the development of the 
2004 Phase II Rule for extrapolating the 
impacts of DQ facilities to all in-scope 
facilities. 

2. Updates to the Survey Data 

In the 2004 Phase II rule, EPA 
developed facility-specific cost 
estimates for all facilities and published 
those costs in Appendix A (69 FR 
41669). Since the initial implementation 
of the 2004 Phase II rule, EPA identified 
several concerns with using only the 
facility-specific costing approach, as 
well as the use of those costs in 
Appendix A. Since 2004, EPA has 
collected data from industry and other 
groups as described in section Ill. These 
data generally reflect changes to actual 
intake flow, design intake flow, intake 
velocity, technology in place, and 
operational status. EPA developed a 
new master database including this new 
data to supplement the data from the 
detailed technical questionnaire. 
Although it has been approximately 10 
years since the detailed technical 
questionnaire was initially collected, 
EPA has conducted over 50 site visits, 
reviewed current permits, and 
conducted literature reviews including 
comparisons to data collected by EPRI, 
EIA, and EEl. Based on that review EPA 
has concluded the master database is 

representative and appropriate for most 
facilities. 56 The following section 
describes how EPA used this new 
database to estimate compliance costs. 

3. Tools for Developing Compliance 
Costs 

During the 2004 Phase II rule, EPA 
began developing a spreadsheet based 
tool that would provide facilities and 
permit authorities with a simple and 
transparent method for calculating 
facility-specific compliance costs. EPA 
refined the tool in developing the Phase 
Ill regulations. EPA has since made 
further refinements to the cost tool, 
which was used to calculate the 
compliance costs for impingement 
mortality for today's proposed rule. The 
cost tool employs a decision tree (see 
the TDD for a graphical presentation of 
the decision tree) to determine a 
compliance response for each model 
facility and assigns a technology 
"module" that represents a retrofit to a 
given technology. Cost estimates are 
derived through a series of 
computations that apply facility-specific 
data (such as Dl F, width of intake 
screens, etc.) to the selected technology 
module. Cost tool outputs include 
capital costs, incremental operation and 
maintenance (O&M) costs, and 
installation downtime (in weeks). 

To calculate the compliance costs of 
retrofitting to closed-cycle cooling for 
controlling entrainment mortality, EPA 
utilized a second tool based on a cost
estimating spreadsheet developed by the 
Electric Power Research Institute (EPRI). 
EPRI's first draft methodology presented 
three different levels of capital cost 
(Easy, Average, Difficult) based on the 
relative difficulty of the retrofit project. 
For electric generators, EPA used costs 
for the Average level of difficulty, as it 
was developed across a broad spectrum 
of facilities and is the most appropriate 
for estimating national level costsY For 
manufacturers, EPA used the Difficult 
level of retrofit costs. This reflects the 
more complex water systems and 
generally more frequent technical 
challenges to retrofitting closed-cycle 
cooling at a manufacturing facility. 
While some manufacturers only 
withdraw cooling water for power or 
steam generation, many manufacturers 
have multiple units or processes that 
utilize cooling water. In site visits, EPA 
found the largest manufacturing 
facilities would require multiple 
retrofits, and accordingly believes the 

56 EPA notes that, while it has not collected 
updated technical information for every facility, it 
has updated financial data, as discussed later in this 
section. 

57 For purposes of energy rei i abi I ity estimates, 
EPA used the Difficult level for electric generators. 
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Difficult level of retrofit costs is more 
representative for purposes of 
estimating national level costs. 
Additionally, EPA's tool includes 
additional modifications to EPRI's 
methodology, such as increased 
compliance costs for approximately 25 
percent of facilities to reflect the 
additional expense of noise control or 
plume 58 abatement, and using only the 
cooling water flow rate for non-contact 
cooling water flow 59 for purposes of 
estimating costs for closed-cycle 
cooling. EPA has included the 
spreadsheet tools in the docket for the 
proposed rule to assist both facilities 
and permit authorities in estimating 
compliance costs. (See DCNs 10-6655 
and DCN 10-6930). 

4. Which technologies form the basis for 
compliance cost estimates? 

EPA identified two broad classes of 
control technologies that may be used 
singularly or in combination to comply 
with the proposed rule. These classes of 
control technologies are: (1) 
Technologies that address impingement 
mortality (IM) and (2) technologies that 
address entrainment mortality (EM). See 
Section VI for further details. Under the 
various options considered, a facility 
may be subject to one or both 
requirements, depending on their 
configuration, technologies in use, or 
other site-specific factors. 

For the impingement mortality 
requirements, EPA analyzed data from a 
wide variety of technologies and 
facilities and concluded that modified 
Ristroph (or equivalent) coarse mesh 
traveling screens are the most 
appropriate basis for determining the 
compliance costs. 5° As discussed in 
Section VI of the preamble, a facility 
may also comply with impingement 
mortality requirements by meeting a 
maximum intake velocity limit. Based 
on facility-specific data, EPA made a 

58 The EPRI tool includes drift abatement 
technologies in its cost assumptions, so no 
additional costs were included for drift eliminators. 

59 As described in the TDD, EPA only used non
contact cooling water flows in determining the 
proper size for wet cooling towers, the technology 
that forms the technical basis for entrainment 
mortality. Cooling towers are not widely used for 
contact cooling or process water, so these flows 
were excluded. For electric generators, the vast 
majority of flow is non-contact cooling, but 
manufacturers are more varied in their water usage. 

6o Note that this does not preclude the use of 
other technologies; EPA simply used the available 
performance data in deriving the performance 
requirements and excluded technologies that were 
either inconsistent performers or did not offer 
sufficient data for analysis in a national categorical 
regulation. EPA's research has shown that other 
technologies may also be capable of meeting the 
proposed requirements, but EPA did not opt to 
identify these technologies as the technology basis 
for today's proposal. 

preliminary assessment of which model 
facilities would not currently meet 
impingement mortality requirements 
through either approach, and assigned 
technology costs based on the 
installation of modified traveling 
screens with a fish handling and return 
system. This assigned technology is 
assumed to meet the BT A standard (see 
§ 125.94(b)). However, some facilities 
might still incur costs for restructuring 
their intakes to avoid entrapment. 61 

EPA solicits comment and data on the 
costs of this requirement. 

For facilities subject to entrainment 
mortality requirements, EPA selected 
wet cooling towers as the technology 
basis for determining the compliance 
costs. In some cases, costs reflect 
installation of multiple technologies, as 
impingement mortality and entrainment 
mortality requirements were applied 
separately to each facility. EPA also 
evaluated other technologies for 
reducing entrainment mortality, such as 
seasonal operation of cooling towers, 
partial towers, variable speed pumps, 
and fine mesh screens. The performance 
of these technologies is further 
described in section VI; a detailed 
discussion of how the costs were 
developed may be found in the TDD. 

5. How is facility downtime assessed? 

Downtime is the amount of time that 
a facility may need to shut down due to 
the installation of a compliance 
technology. Downtime estimates 
primarily assume that the facility would 
need to completely shut down 
operations to retrofit an intake, such as 
relocating an intake, connecting wet 
cooling towers into the facility, or 
reinforcing condenser housings. 
Downtime estimates are provided as 
incremental outages, taking into account 
the periodic outages all facilities already 
incur as part of preventative 
maintenance or routinely scheduled 
outages. For example, nuclear facilities 
have refueling outages approximately 
every 18 months lasting approximately 
40 days. 62 The entrainment control 
implementation periods, 10 years for 
fossil fuel plants and 15 years for 
nuclear plants, in Options 2 and 3 
would provide facilities with an 
opportunity to schedule the retrofit 

61 Facilities incurring costs for impingement 
mortality are assumed to meet the requirement for 
entrapment. Because EPA does not know how many 
facilities that already comply with impingement 
mortality requirements would incur additional 
costs to avoid entrapment, EPA conducted a 
sensitivity analysis of the additional costs; see 
Chapter 12 of the TDD. 

62 Nuclear Energy Institute (NEI) reported average 
length of outage from 2003 to 2009. 

when other major upgrades are being 
done, reducing downtime. 

For most facilities subject to 
impingement mortality, no downtime 
was assigned. Facilities that are 
replacing or rehabilitating existing 
traveling screens typically do so one 
intake bay at a time without affecting 
the overall operations. EPA has also 
found that facilities that need to scrub 
screens do so during other routinely 
scheduled outages. For some 
compliance technologies such as 
relocating an intake, or expanding an 
existing intake to lower the intake 
velocity, several weeks of downtime are 
incurred, as these are more invasive 
tasks. 

For facilities subject to entrainment 
mortality controls, EPA reviewed 
historical retrofit data and site visits 
conducted since 2004, and has largely 
retained its assumptions for downtime 
from the Phase II and Phase Ill rules. On 
average, EPA assumes the net 
construction downtime for a cooling 
tower retrofit for non-nuclear electric 
generators is 4 weeks. This total 
downtime allows for the tie-in of the 
cooling tower to the existing cooling 
water system. The refueling outage 
downtime, the safety-sensitive nature of 
nuclear facility retrofits, and other data 
in EPA's record supports 28 weeks as 
the net construction downtime for 
nuclear facilities. Downtime for 
manufacturing facilities that use cooling 
water for power and steam generation 
was converted into the incremental cost 
for purchase of those utilities during the 
outage. For individual process units 
other than power or steam generation 
units at a manufacturing facility {i.e. 
cooling water use for purposes other 
than power production), on average the 
downtime was assumed to be zero. In 
EPA's extensive experience with 
manufacturers while developing 
effluent guidelines, EPA found 
manufacturers are generally able to shut 
down individual intakes for specific 
process lines, use inventory approaches 
such as temporary increases of 
intermediate products, and develop 
other workarounds without interrupting 
the production of the entire facility. 
EPA requests comment from those 
manufacturing facilities that have made 
modifications to their cooling water 
systems on their experiences with 
facility downtime. See below for further 
discussion of how installation 
downtime in weeks is included in the 
estimated national costs. 

6. How is the energy penalty assessed? 

The term "energy penalty" in relation 
to a conversion to closed-cycle cooling 
has two components: One is the extra 
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power required to operate fans at a 
mechanical draft cooling tower, as well 
as additional pumping requirements 
(often referred to as the parasitic energy 
penalty), and the other is the lost power 
output due to the reduction in steam 
turbine efficiency because of an increase 
in cooling water temperature (often 
referred to as the turbine efficiency 
penalty or turbine backpressure 
penalty). Energy penalty costs only 
apply to facilities retrofitting a cooling 
tower; facilities installing a new 
impingement mortality technology will 
generally see I ittle or no measureable 
change in energy usage. EPA's national 
level costs include the costs for both 
components. The parasitic energy 
penalty was included as a separate 
component in the O&M costs and was 
assessed for all facilities. The turbine 
efficiency penalty was typically 
expressed as a percentage of power 
output; EPA estimates the turbine 
efficiency energy penalty for nuclear 
and non-nuclear power generation 
would be 2.5% and 1.5%, respectively 
(see the TDD). For most manufacturers, 
the energy penalty for turbine efficiency 
loss for non-nuclear power plants {i.e., 
1.5%) was assumed. This may overstate 
costs where cooling water is used by a 
manufacturing facility for purposes 
other than power production. 

7. How did EPA assess facility-level 
costs for the national economic impacts 
and energy reliability analyses? 

To assess the national economic 
impacts, EPA conducted a modeling 
analysis using IPM (Integrated Planning 
Model). This model is widely used by 
EPA for analysis of rules and policies 
affecting electric generating facilities. 
This analysis is used to assess economic 
impacts, increases in household 
electricity bills, and changes in 
electricity reliability. In contrast to the 
model facility costing approach, the IPM 
model requires a facility-level cost for 
each facility. Model facility costs were 
converted to a per MGD DIF basis, and 
then averaged to derive cost equations 
using DIF as the independent variable. 
This cost equation thus provides 
average costs that can be applied to any 
facility by simply scaling to that 
facility's DIF. EPA also used a 
conservative compliance scenario in 
order to develop a bounding "worst 
case" impact analysis by assuming all 
facilities would be subject to 
Entrainment Mortality reductions based 
on closed-cycle cooling towers. In the 
worst case scenario EPA conducted the 
IPM analysis using the Difficult level 
cost for all facilities, thereby generating 
an upper bound of total costs and 
conservative predictions of the 

economic impacts. See the EBA for 
more information. In conducting its 
analysis, EPA found the equations used 
to derive the cost module estimates 
produced substantially higher costs per 
MGD rates at lower flow levels. To 
reflect the higher per unit costs of 
retrofits at lower Dl F {i.e. smaller) 
facilities, EPA derived separate model 
facility cost equations for facilities with 
DIF <10 MGD and those with DIF 2: 10 
MGD. (See the TDD). 

8. How did EPA assess costs for new 
units? 

This section describes the data and 
methods used to estimate compliance 
costs for new units at existing electric 
generators and manufacturers. 
Compliance costs for new units at 
existing electric generators are 
calculated using a similar methodology 
to the compliance cost estimates for 
existing facilities. EPA is not able to 
predict which facilities will construct 
new units, however the national 
projections of increased capacity {i.e. 
additional megawatts capacity to be 
constructed each year) can be converted 
to a number of new units of a specified 
size; EPA then applied the cost 
equations to these projected new units. 
Based on site visits, EPA has found that 
industry trends towards water 
conservation and reuse in addition to 
the operational flexibility at existing 
manufacturers would result in no 
additional compliance costs for 
achieving flow commensurate with 
closed-cycle cooling at new units. EPA 
solicits comment on this assumption. 

a. New Units at Existing Electric 
Generators 

Power generation units that meet the 
definition of a "new unit" will be 
required to meet entrainment reduction 
based on closed-cycle cooling or an 
equivalent reduction in entrainment 
mortality for the cooling water 
component of the intake flow based on 
the average intake flow (AI F). Estimates 
for compliance costs for new units are 
based on the net difference in costs 
between what cooling system 
technologies would have been built 
under the current regulatory structure 
and what will be built given the change 
in requirements imposed by the 
proposed regulation. Compliance costs 
are derived using estimates of the new 
generating capacity that will be subject 
to these requirements. 

Generally speaking, EPA has 
identified a number of differences in 
costs between a closed-cycle cooling 
retrofit at an existing facility compared 
to installing closed-cycle cooling at a 
new unit: 

• New units can incorporate closed
cycle cooling in a more cost effective 
manner. 

• The duration of new unit 
construction is sufficiently long enough 
that there would be, in nearly all 
circumstances, no net increase in 
"construction downtime." 

• For power generation systems, the 
design of boilers, steam turbines and 
condensers "from scratch" allows for the 
optimization of the system design and 
cooling water flow volume to minimize 
the heat rate penalty. Flow is reduced 
over a comparable once-through cooling 
system, which reduces closed-cycle 
cooling system costs. 

• Because major components of the 
once-through intake and cooling system 
must be constructed from scratch, the 
capital costs of closed-cycle cooling for 
new units are lower than the capital 
costs of once-through cooling. 63 

• There will be an increase in the 
parasitic energy requirements associated 
with fan operation in the closed-cycle 
cooling towers. 

• While parasitic energy requirements 
for pumping head will increase as well, 
it may be offset, at least in part, by 
reductions in pumping flow associated 
with optimization. Any capacity losses 
due to parasitic energy penalty can be 
accounted for in the new unit design. 

• New construction allows the use of 
an optimized cooling system design that 
can minimize any system efficiency 
losses associated with conversion to 
closed-cycle. 

Estimation of New Capacity Subject to 
the Rule 

New generating units will be 
constructed at either "greenfield" 
facilities subject to the Phase I 
regulation or at existing facilities where 
they may be subject to the new unit 
requirements for entrainment 
reduction. 64 New generating capacity at 
existing facilities can occur in three 
ways: (1) From new units added to an 
existing facility; (2) repowering, 
replacement and major upgrades of 
existing units; and (3) minor increases 
in system efficiency and output. 
Repowered, replaced, and upgraded 
units are not considered new units 
under today's proposed rule and would 
not be subject to requirements for 
entrainment reduction. While a small 
portion of this new capacity may result 
from minor increases in plant efficiency 
and output, this analysis assumes all 

63See DCN 10-6650 and DCN 10-6651. 
64 This discussion will focus only on new units 

at existing facilities; for a discussion of the Phase 
I rule, see 66 FR 65256. 
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new capacity will occur be associated 
with new units. 

New power generation capacity 
estimates by fuel/plant type were 
derived from IPM modeling. For the 
new unit costs analysis EPA focused on 
coal and combined cycle, since these 
comprised the majority of increased 
capacity that utilize a steam cycle and 
are most likely to be constructed at 
existing generation facilities. In the 
Phase I rule analysis, EPA determined 
that 76% of new coal and 88% of new 

combined cycle capacity would be 
constructed at new "greenfield" facilities 
and would be subject to Phase I 
requirements while the remainder (24% 
of coal and 12% of combined cycle) 
would occur at existing facilities and be 
subject to existing facility regulations. 
EPA has selected a conservative value of 
30% reflecting both coal and combined 
cycle to serve as an estimate for the 
portion of new capacity that would be 
constructed at existing facilities. 

EXHIBIT VII-1-ESTIMATED NEW CAPACITY 

At existing nuclear facilities, only 
new capacity associated the 
construction of new generating units 
would be subject to the new unit 
requirements. Considering their size and 
heat discharge as well as recent trends 
in industry, it is assumed that any new 
nuclear units will utilize closed-cycle 
cooling 65 and so the capacity for these 
nuclear facilities is not included in the 
costs of requirements for new units. 
Exhibit Vll-1 presents a summary of 
new capacity estimates for all fuel types. 

New capacity 
(MW)• 

New capacity incurring costs 
under this rule 

Fuel type 
Annual 
average 

Coal ................................................................................................................. . 3,573 
1,491 Combined Cycle ............................................................................................. . 

a Includes capacity subject to both Phase I and existing facility requirements. 

Baseline Compliance 

Baseline compliance reflects the 
scenario whereby new units will use 
once-through cooling or closed-cycle 
cooling. About 32% of existing facility 
steam generating capacity already 
employs closed-cycle and another 11% 
employ combination cooling systems. 
EPA assumes that at existing plants 
where closed-cycle cooling is already 
employed for at least part of the 
generating capacity that closed-cycle 
would be used for any new capacity, 
regardless of the requirements of today's 
proposed rule. Therefore at least 43% of 
new capacity is projected to be 
compliant in the baseline {i.e., they will 
already meet the entrainment mortality 
requirements of the proposed rule for 
new units). For example, a number of 
regulatory authorities have adopted or 
pursued closed-cycle cooling 
requirements for some or all existing 

facilities (e.g., New York, California, 
Delaware). EPA expects this to be 
particularly true where the new unit 
would result in a substantial increase in 
the volume of once-through cooling 
water withdrawn above what is 
currently permitted. Thus, 
approximately 50% of new fossil units 
at existing facilities in the baseline 
scenario would already be compliant 
with the proposed rule. EPA requests 
comment on this assumption. 

Repowering Versus New Units 

The increased capacity at existing 
fossil fuel facilities is divided into two 
types of projects. The first is new unit(s) 
added adjacent to the existing 
generating units which would require a 
new intake or the existing intake to be 
substantially modified in order to 
supply the needed additional volume of 
cooling water. The second is a 
repowered unit which replaces an 

24 Year total 

85,744 
35,795 

Annual 
average 

1,072 
447 

24 Year total 

25,723 
10,739 

existing generating unit(s) and is 
assumed to be sized such that the 
existing once-through cooling water 
intake volume will provide sufficient 
flow to meet heat discharge 
requirements. Based on 2007 IPM 
projections (since more recent 
projections do not include this 
distinction) approximately 85% of 
projected total new combined cycle 
capacity was estimated to be repowered 
oil and gas units. The estimate for 
repowered coal capacity was very small 
(less than 1%). However, since there are 
significant economic advantages to 
repowering, EPA believes this to be an 
underestimate and selected a more 
conservative value of 10%. Exhibit Vll-
2 presents the capacity values assumed 
to be compliant in the baseline or that 
require costs associated with closed
cycle cooling for new added units 
versus repowering. 

EXHIBIT VII-2-NEW CAPACITY SUBJECT TO NEW UNIT REQUIREMENT BY COST CATEGORY 

Fuel type 

Coal .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . Baseline is Compliant ...................................... . 
New Added Unit .............................................. . 

Combined Cycle ............................................... Baseline is Compliant ...................................... . 

65 Less than half of the current U.S. nuclear plants 
still use once through cooling. 

New Added Unit .............................................. . 

Capacity subject to new unit compliance 
costs (MW) 

Annual average 

536 
482 
224 

34 

24 Year total 

12,862 
11,575 
5,369 

805 
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Compliance Cost Estimation 

Compliance costs reflect compliance 
with the proposed requirements for 
closed-cycle for the new unit; these 
costs do not represent costs to retrofit 
the entire facility to closed-cycle. 
Compliance costs for new units are 
derived from EPA's estimates for 
retrofitting a closed-cycle cooling 
system at existing facilities where the 
costs are expressed on a per MGD basis. 
For new units, the cost equations are 
converted to a cost per MW capacity. 
The cooling water flow estimates are 
based on plant fuel efficiency values of 
42% for coal (the average of values for 
super-critical and ultra-critical steam), 
57% for combined cycle, and 33.5% for 
nuclear. [DCN 10-2827]. Cost 
components were broken out as follows. 

Capital Costs 

EPA has found that for new units, the 
total estimated capital costs for a closed
cycle cooling system is slightly less than 
the capital costs of a once-through 
cooling system (when including costs 
for a new intake structure). Therefore, a 
conservative estimate of the incremental 
compliance capital costs are $0 for new 
units. 

O&M Costs 

Fixed and variable O&M costs are 
adjusted by deducting the O&M costs for 
traveling screens assumed in the 
baseline once-through system. Energy 
costs are also adjusted downward to 
account for reduced pumping volume 
passing through the intake structure and 
adjusted up to account for the increase 
in pumping head through the cooling 
tower. 

Downtime 

Each of the new units will involve 
extensive construction activities that 
would result in a prolonged 
construction downtime regardless of the 
cooling system requirements. Thus, no 
downtime costs are assessed for new 
unit compliance. 

Energy Penalty 

The energy penalty consists of 
parasitic load and heat rate penalties. 
Both types of installation-new and 
retrofit-face parasitic load associated 
with fans and pumps, but only retrofits 
would face a heat rate penalty, which is 
the largest portion of a retrofit energy 
penalty. Energy penalty costs associated 
with net changes in parasitic energy 
requirements between once-through and 
closed-cycle cooling are included in the 
O&M cost estimates. 

b. New Units at Existing Manufacturers 

Similar to new units at existing 
electric generators, manufacturing 
"units" that meet the definition of a 
"new unit" will be required to meet 
entrainment reduction requirements. 
These requirements will require closed
cycle cooling or an equivalent reduction 
in entrainment for the cooling water 
component of the intake flow based on 
the average intake flow (AI F). Estimates 
for compliance costs for new units are 
based on the net difference in costs 
between what would have been built 
under the current regulatory structure 
(baseline) and what will be built given 
the change in requirements imposed by 
the proposed regulation. Thus, baseline 
manufacturing unit process design and 
cooling water technology would be 
based on the response to the permitting 
authorities application of existing 
requirements including 316(b), 
applicable industrial water use and 
discharge standards (e.g., categorical 
standards), and BPJ. 

As discussed in section IV of the 
preamble, it has become standard 
practice for industries to adopt water 
use reduction and reuse practices 
wherever practical. A new unit provides 
the opportunity to employ such 
measures to the fullest extent. Thus, the 
baseline cooling AIF for "new units" at 
manufacturers should, in most cases, be 
much smaller than the AI F for a 
comparable existing unit. This is 
especially true for new units that 
perform a similar function or produce a 
similar product to existing units since 
economic factors such as the need to 
increase process efficiencies are often 
driving factors in the decision to 
construct a new unit. EPA recognizes 
that while this appears to be a general 
trend, it may not always be true on a 
site-specific basis. 

For manufacturing process units that 
are newly constructed, many of the 
same cost-related factors listed above for 
power generators apply but additional 
factors may include: 

• A much greater proportion of intake 
flow is used for process water and other 
non-cooling purposes which greatly 
increases the opportunity to design and 
incorporate cooling water reuse 
strategies within the unit. 

• Where the new unit comprises only 
a portion of the plant, cooling water 
reduction may be accomplished through 
reuse elsewhere within the plant. The 
proposed rule provides credit for such 
flow reductions. 

• The modular nature of closed-cycle 
cooling allows for the limited 
application of closed-cycle cooling only 
to the portion of cooling flow necessary 

to meet any additional reductions not 
accounted for by any other reuse or 
reduction strategies employed. 
Additionally, new units can utilize 
cooling system designs specifically 
tailored to process requirements. The 
modular nature of closed-cycle cooling 
and the flexibility inherent in the 
process system allows for more optimal 
placement of cooling tower units, thus 
minimizing piping costs. 

• Flow reductions associated with the 
use of variable speed pumps can result 
in benefits associated with both reduced 
flow and pumping energy costs. 

For power generation facilities and 
generating units that use once-through 
cooling, the majority of the intake flow 
is used for non-contact cooling 
purposes. Process water typically 
constitutes a few percent or less of the 
total. A review of the responses to the 
detailed technical survey showed that 
the median and average values for the 
percent of design intake flow used for 
cooling purposes reported for each 
separate cooling water intake at power 
generation facilities were 100% and 
85% respectively. In contrast, most 
industrial manufacturing operations 
utilize a substantial portion of intake 
water for non-cooling purpose and the 
same median and average values for 
manufacturing facilities were 50% and 
52%, respectively. In addition, this 
cooling flow component data includes 
contact cooling water, as discussed in 
section IV.A (i.e., flow reduction is only 
required for non-contact cooling water 
flows), thus decreasing the proportion. 
Therefore, a "typical" manufacturing 
unit may use less than 50% of AIF for 
cooling purposes of the type that may be 
subject to the "new unit" requirements. 
In many cases, this "typical" facility may 
be able to reuse 100% of the cooling 
water in place of the process 
component. Thus, the "typical" 
manufacturing facility may be capable 
of designing a "new" process that could 
meet the "new unit" requirements 
through water reuse alone. EPA has 
observed significant innovation and 
water reuse during site visits to 
manufacturing facilities, and notes 
extensive industry trends towards 
internal water and energy audits. 

Since this 50% value is the median of 
all reported manufacturing cooling 
water intake systems, at least half of 
manufacturing cooling water systems 
may have the potential to meet the "new 
unit" requirements simply by reusing 
non-contact water as process water. For 
the remainder, modifications to the 
process that reduce cooling water use 
such as use of variable speed pumps 
may provide additional reduction. For 
some, there may be a need to install 
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cooling towers for the cooling flow 
component that cannot be reused. EPA 
assumes, however, that this, however, 
will in most instances be a small portion 
of the total intake flow. Also, if the new 
unit comprises only a portion of the 
entire manufacturing facility, there may 
be other process units and plant 
operations nearby that could reuse the 
cooling water (or supply reusable water) 
in order to meet the flow reduction 
requirements. The proposed rule 
encourages facilities to incorporate 
flexible water use arrangements, 
including a provision where cooling 
water that is reused elsewhere in the 
facility is not considered cooling water; 
as a result, facilities will have an 
incentive to reuse water and avoid being 
subject to 316(b) requirements. 

For new units that would require an 
increase in intake flow, EPA has found 
that the capital costs of the new intake 
and screen technology which requires 
deeper pump and intake wells to 
accommodate source water depth 
variations will be comparable to the 
capital costs for closed-cycle 
technology. In these cases, closed-cycle 
may have slightly higher O&M costs for 
pump and fan energy but these costs 
may be offset by other cost savings such 
as reductions in water treatment costs. 

The definition of new manufacturing 
units limits the applicability of closed
cycle requirements to new units. As 
such, it is assumed that the construction 
activities would involve substantial 
downtime periods that would be of 
similar or more likely greater duration 
than required for construction and tie
in activities associated with the closed
cycle cooling technology. EPA 
concludes that only a small portion of 
new units will need to meet new unit 
flow reduction requirements through 
the use of closed-cycle cooling and the 
associated net costs will be minimal. 
EPA requests comment on these costing 
assumptions. 

C. Social Cost of the Regulatory Options 

EPA calculated the social cost of the 
four regulatory options for existing 
Manufacturers and Electric Generators 
using two social discount rate values: 3 
percent and 7 percent. For the analysis 

of social costs, EPA discounted all costs 
to the beginning of 2012, the date at 
which this proposal would become 
effective under the regulation 
development schedule. EPA assumed 
that all facilities subject to the 
regulation would achieve compliance 
between 2013 and 2027, inclusive, 
depending on the compliance schedules 
associated with the four regulatory 
options considered in the proposed rule 
for specific categories of facilities. EPA 
performed the social cost analysis over 
a 50-year period to reflect: The last year 
in which individual facilities are 
expected to achieve compliance (2027) 
under any of the regulatory options 
considered for this analysis, the 
technology life of the longest-lived 
compliance technology installed at any 
facility (30 years), and a period of 5 
years after the last year of compliance 
technology operation during which 
benefits continue to accrue. Under this 
framework, the last year for which costs 
were tallied in the analysis is 2056, with 
benefits continuing on a diminishing 
basis through 2061. Because the analysis 
period extends beyond the useful life of 
compliance equipment assumed to be 
installed at facilities that achieve 
compliance before 2017, the social cost 
analysis accounts for re-installation of 
IM compliance technologies after the 
end of their initial useful life periods; 
however, EPA does not expect in-scope 
facilities to completely re-build cooling 
towers (components such as piping and 
the concrete basin can be reused) and 
EPA expects other technology 
replacement costs (such as pumps and 
fill material) are accounted for as part of 
the ongoing O&M expenses for cooling 
towers. Costs incurred by governments 
for administering the regulation were 
analyzed over the same time frame. This 
analysis accounts for technology costs 
associated with new units starting in the 
first year after promulgation, i.e., 2013 
(for more information on new units see 
Chapter 3: Development of Costs for 
Regulatory Options of the EBA report). 

At a 3 percent discount rate, EPA 
estimates annualized costs of 
compliance of $384 million under 
Option 1,$4,463 million under Option 
2, $4,631 million under Option 3, and 

$327 million under Option 4. At a 7 
percent discount rate, these costs are 
$459 million, $4,699 million, $4,862 
million, and $383 million, respectively. 
The largest component of social cost is 
the pre-tax cost of regulatory 
compliance incurred by complying 
facilities. These costs include one-time 
technology costs of complying with the 
rule, one-time costs of installation 
downtime, annual fixed and variable 
operating and maintenance (O&M) costs, 
the value of electricity requirements for 
operating compliance technology, and 
permitting costs (initial permit costs, 
annual monitoring costs, and permit 
reissuance costs). In addition, all 
Electric Generators are expected to 
become subject to I&E mortality 
requirements at the 125 MGD threshold 
under Option 2. Social cost also 
includes implementation costs incurred 
by Federal and State governments. 
EPA's social cost estimates exclude the 
cost to facilities estimated to be baseline 
closures. As further described in the 
EBA document, in the case of Electric 
Generators, the baseline closure 
generating units were identified in 
Energy Information Administration 
reports or in the baseline IPM analyses, 
as having closed or projected to close 
independent of the requirements of the 
existing facilities rule. For 
Manufacturers, EPA's analyses 
indicated that these facilities are in 
sufficiently weak financial condition 
before outlays for this regulation, that 
the facilities are likely to close, again, 
independent of the requirements of the 
existing facilities rule. Because these 
facilities are not expected to comply 
with the existing facilities rule, EPA did 
not include the costs that would 
otherwise be assigned to these facilities 
in the analysis of social cost. Consistent 
with this treatment of costs, EPA also 
did not include benefits from these 
facilities in the tally of benefits to 
society for the analysis of social costs 
and benefits of the existing facilities 
rule. 

Exhibit Vll-3 presents the social cost 
of the proposed options, by type of cost, 
using 3 percent and 7 percent discount 
rates. 

EXHIBIT VII-3-ANNUALIZED SOCIAL COST 
[In millions, 2009 $]a 

3% Discount Rate: 
Direct Compliance Cost: 

Manufacturers .......................................................................... . 
Electric Generators .................................................................. . 

Total Direct Compliance Cost .................................................. . 

Option 1 

$61.31 
318.77 

380.08 

Option 2 

$141.69 
4,319.59 

4,461.28 

Option 3 

$172.92 
4,457.79 

4,630.71 

Option 4 

$33.99 
289.77 

323.77 
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EXHIBIT VII-3-ANNUALIZED SOCIAL COST-Continued 
[In millions, 2009 $]a 

Option 1 Option 2 Option 3 Option 4 

State and Federal Administrative Cost .......................................... .. 3.71 1.62 0.92 2.79 

Total Social Cost .................................................................... .. 383.80 4,462.90 4,631.62 326.55 
7% Discount Rate: 
Direct Compliance Cost: 

Manufacturers .......................................................................... . 68.90 133.60 157.49 39.04 
Electric Generators .................................................................. . 385.68 4,564.02 4,703.65 340.80 

Total Direct Compliance Cost .................................................. . 454.58 4,697.62 4,861.14 379.84 
State and Federal Administrative Cost .......................................... .. 4.23 1.72 0.91 3.26 

Total Social Cost .................................................................... .. 458.81 4,699.35 4,862.05 383.10 

a These social cost estimates do not include costs associated with installation of cooling tower technology at new generating units subject to 
today's rule. They also do not include costs associated with complying with site-specific BTA determinations under Options 1, 2, and 4. Section 
VI. I discusses costs for complying with site-specific BTA determinations. 

As shown in Exhibit Vll-3, 
compliance cost in the Electric 
Generators segment accounts for the 
majority of total social cost and direct 
compliance cost under all four options. 
On a per regulated facility basis and at 
a 3 percent discount rate, annualized 
pre-tax costs in the Electric Generators 
segment amount to $0.57 million under 
Option 1, $7.73 million under Option 2, 
$7.97 million under Option 3, and $0.52 
million under Option 4.66 For 
Manufacturers, the average cost per 
regulated facility at a 3 percent discount 
rate is$0.12 million under Option 1, 
$0.27 million under Option 2, $0.33 
million under Option 3, and $0.07 
million under Option 4.67 EPA's 
analysis found a similar profile of per 
facility costs by industry segment for the 
7 percent discount rate case (see EBA 
Chapter 11 for additional detail). While 
all four options require some form of 
control technology at all facilities with 
design intake flows of two MGD or 
greater, Option 2 and Option 3 require 
more costly technologies, which raises 
the per-facility cost of compliance in 
these options. 

EPA's estimate of federal and State 
government costs for administering this 
proposal is comparatively minor in 
relation to the estimated direct cost of 
regulatory compliance. EPA estimates 
government annual administrative costs 
under 3 and 7 percent discount rates, 
respectively, of approximately $3.71 
million and $4.23 million (Option 1), 
$1.62 million and $1.72 million (Option 
2), $0.92 million and $0.91 million 
(Option 3), and $2.79 million and $3.26 
million (Option 4). 

66 Cal cui ated using the total of 559 in-scope 
Electric Generators based on technical facility 
weights. 

67 Cal cui ated using the total of 518 in-scope 
Manufacturers based on technical facility weights. 

EPA also estimated the costs for 
installation of closed cycle cooling 
system technology at New Generating 
Units, as required by today's rule. These 
costs are based on the estimates of 
occurrence of new unit construction 
that would be subject to the New Units 
requirement, and the incurrence of costs 
as described above in the section titled 
"How Did EPA Assess Costs for New 
Units?" 

The social costs of adding closed 
cycle cooling system capability at newly 
constructed units at existing facilities 
are not included in the total social cost 
tallies presented above. EPA did not 
include these costs in the tallies 
presented above because EPA did not 
estimate benefits from installation of 
closed cycle cooling systems at these 
units (their location is unknown). As a 
result, comparisons of social cost, which 
would include these costs, with 
benefits, which would not include the 
I&E mortality reductions from installing 
those closed cycle cooling systems, 
would be inconsistent. The costs for 
adding closed cycle cooling system 
capability at newly constructed units 
are the same across all four of the 
regulatory options presented in today's 
proposed rule, because the technology 
performance requirements for existing 
units at existing facilities, which vary by 
regulatory option, do not apply to these 
newly constructed generating units. On 
an annualized cost base, these amount 
to $14.7 million at a 3 percent discount 
rate, and $10.9 million at a 7 percent 
discount rate. 

D. Economic Impact 

EPA assessed the economic impact of 
the regulatory options in different ways 
depending on the affected segment, 
Manufacturers or Electric Generators: 

For Manufacturers, EPA assessed the 
impact of compliance costs on business 

viability at the level of the affected 
facility (facility-level analysis), 
including assessment of the potential for 
facility closures and of the potential for 
affected facilities to incur financial 
stress short of closure. For 
manufacturers, EPA also assessed the 
impact of compliance requirements on 
the entities that own in-scope facilities 
(firm-level analysis), based on the level 
of compliance costs incurred by the 
total of in-scope facilities owned by a 
firm in relation to the revenue of the 
firm. 

For Electric Generators, EPA assessed 
economic impact in three ways: (1) An 
assessment of the impact of compliance 
costs on first, complying facilities and 
second, the entities that own those 
facilities, based on comparison of 
compliance costs to facility and firm 
revenue, (2) an assessment of potential 
electricity price effects on residential 
and other electricity consumers, and (3) 
an assessment of the impact of the 
proposed regulatory options within the 
context of the electricity markets in 
which affected facilities operate. 

These analyses are based on the 
facilities included in EPA's previous 
316(b) surveys of electric generators and 
those manufacturing industries whose 
operations are most reliant on cooling 
water and that are expected to be most 
affected by this proposal. For each 
regulatory option, only those facilities 
that would be subject to national 
standards, based on their DIF, are 
included in the analyses. 

The following sections summarize the 
methods and findings for manufacturers 
and electric power generators for these 
analyses. 

a. Manufacturers 

This section presents EPA's estimated 
economic impacts on Manufacturers for 
the three regulatory options. The 
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economic impact analyses for 
Manufacturers assess how facilities, and 
the firms that own them, are expected 
to be affected financially by the 
regulatory options. The facility impact 
analysis starts with compliance cost 
estimates from the EPA engineering 
analysis (see section VII.B) and then 
calculates how these compliance costs 
would affect the financial performance 
and condition of the sample facilities 
and owning firms. 

Measures of economic impact include 
facility closures and associated losses in 
revenue and employment, financial 
stress short of closure ("moderate 
impacts"), and firm-level impacts. 68 

In conducting the facility impact 
analysis, EPA first eliminated from the 
analysis those facilities that the Agency 
estimated to be at substantial risk of 
financial failure regardless of any 
additional financial burden that might 
result from the regulatory options under 
consideration (baseline closure 
facilities). Second, for the remaining 
facilities, EPA evaluated how 
compliance costs would likely affect 
facility financial performance and 
condition. EPA identified a facility as a 
regulatory closure if it would have 
operated under baseline conditions but 
would fall below an acceptable financial 
performance level under the new 
regulatory requirements. 

EPA's analysis of regulatory closures 
is based on the estimated change in 
facility After-Tax Cash Flow (cash flow) 
as a result of the regulation and 
specifically examines whether the 
change in cash flow would be sufficient 
to cause the facility's going concern 
business value to become negative. EPA 
calculated business value using a 
discounted cash flow framework in 
which cash flow is discounted at an 
estimated cost of capital to calculate the 
going concern value of the facility. The 

specific definition of cash flow used in 
these analyses is after-tax free cash flow 
available to all capital-equity and 
debt-including an allowance for 
ongoing capital expenditures required 
by the business. Correspondingly, the 
cost of capital reflects the combined 
cost, after-tax, of equity and debt 
capital. For its analysis of economic/ 
financial impacts on the Manufacturers 
industry segment, EPA used 7 percent 
as a real, after-tax cost of capital. Use of 
the 7 percent discount rate is consistent 
with guidance from the Office of 
Management and Budget on the 
opportunity cost of capital to society. 

In these analyses, EPA first calculated 
the baseline going concern value of the 
facility using its baseline cash flow
i.e., facility cash flow before 
compliance-related outlays-and used 
this value to determine whether a given 
facility is a baseline closure (for details 
see Chapter 4 of the EBA report). If EPA 
found the facility's estimated going 
concern value to be negative, then the 
facility was judged a baseline closure
i.e., likely to fail financially, 
independent of incurrence of 
compliance costs-and removed the 
facility from further consideration in the 
impact and other economic analyses. 

As the second step in the facility 
impact analysis, EPA adjusted the 
baseline cash flow to reflect the 
expected financial effects of compliance 
technology installation and operation. 
Based on an assessment of cost pass
through potential in the affected 
industries (see Chapter 5 and Appendix 
4.A of the EBA), EPA assumed that none 
of the facility's compliance costs could 
be passed on to its customers as price 
and revenue increases-i.e., all 
compliance costs must be absorbed 
within the facility's cash flow. EPA then 
recalculated the facility's business value 
using the adjusted post-compliance cash 

flow. If this analysis found that the 
facility's business value would become 
negative as a result of meeting 
compliance requirements, then EPA 
judged the facility to be a regulatory 
closure. 

EPA also identified facilities that 
would likely incur moderate financial 
impacts, but that are not expected to 
close, as a result of the rule. EPA 
established thresholds for two measures 
of financial performance and 
condition-interest coverage ratio and 
pre-tax return on assets-and compared 
the facilities' performance before and 
after compliance under each regulatory 
option with these thresholds. EPA 
attributed incremental moderate 
impacts to the rule if both financial 
ratios exceeded threshold values in the 
baseline {i.e., there were no moderate 
impacts in the baseline), but at least one 
financial ratio fell below the threshold 
value in the post-compliance case. 

i. Baseline Closure Analysis 

Exhibit Vll-4 presents projected 
baseline closures for the estimated 
facilities in the Primary Manufacturing 
Industries and additional known 
facilities in Other Industries. 69 From the 
analysis as outlined above, EPA 
determined that 73 facilities (or 13 
percent) of the estimated 569 regulated 
facilities in the six Primary 
Manufacturing Industries are baseline 
closures. The highest percentages of 
baseline closures occur in the Steel 
industry sector (32 percent). An 
additional three facilities (or 30 percent) 
of the 10 known facilities in Other 
Industries are projected to be baseline 
closures. These facilities were excluded 
from the post-compliance analysis of 
regulatory impacts, leaving 504 facilities 
for the assessment of compliance 
impacts. 

EXHIBIT VII-4-SUMMARY OF BASELINE CLOSURES FOR MANUFACTURERS 

Sector Total number of Number of Percentage of 
facilities a baseline closures baseline closures 

Operating in 
baseline 

Paper .............................................................................................. . 230 32 14 198 
167 
30 
46 
24 
31 

Chemicals ....................................................................................... . 171 4 3 
Petroleum ........................................................................................ . 36 5 15 
Steel ................................................................................................ . ~ ~ ~ 

Aluminum ........................................................................................ . 27 3 12 
Food and Kindred Products ............................................................ . 37 6 17 
Total Facilities in Primary Manufacturing Industries ....................... . 569 73 13 497 

68 For the analysis of three regulatory options 
presented in this document, neither employment 
loss nor output loss were in fact relevant because 
none of these options resulted in regulatory 
closures. 

69 The estimated number of Manufacturers 
facilities considered in the impact analysis (579) 
differs from the number reported in the broader 
analyses (592). EPA determined that the survey 

responses of 14 sample facilities lacked certain 
financial data needed for the facility impact 
analysis while containing sufficient data to support 
estimates of facility counts and compliance costs. 
EPA therefore retained these sample facilities (37 
sample weighted facilities) in the broader analyses 
but excluded them from the impact analysis. When 
these sample facilities were excluded from the 
impact analysis, the sample weights for the 
remaining facilities within the affected sample 

frames were adjusted upwards to account for their 
removal (the revised weights are referred to as the 
economic analysis weights). The difference in the 
reported faci I ity totals in the impact and social cost 
analyses reflects the removal of these 14 faci lilies 
and the use of adjusted sample weights, which due 
to rounding error results in a difference of 13 
between the facilities in the impact analysis and 
those in the other analyses. 
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EXHIBIT VII-4-SUMMARY OF BASELINE CLOSURES FOR MANUFACTURERS-Continued 

Sector Total number of Number of Percentage of Operating in 
facilities a baseline closures baseline closures baseline 

Additional known facilities in Other Industries ................................. 10 

Total Manufacturers Facilities ................................................... 579 

a Economic Analysis Weights were used to determine facility counts. See preceding footnote. 

ii. Number of Facilities Subject to 
National Standards 

EPA estimates that all of these 504 
Manufacturers facilities-497 facilities 
in the Primary Manufacturing Industries 
and 7 facilities in the Other Industries
are subject to the requirements under 
the four regulatory options, although the 
technology response anticipated at 
individual facilities differs under each 
option. Under Option 1, all 504 facilities 
passing the baseline closure test would 
be required to meet I M standards and 
EPA estimates that 370 will need to 
install new technology in order to do so. 
Under Option 2, 57 facilities with DIF 
exceeding 125 MGD would be required 
to meet I&E mortality standards, and 
EPA estimates that all of these facilities 
would need to retrofit closed-cycle 
cooling. The remaining 448 facilities 
would be subject only to IM standards, 
and EPA estimates that 366 would need 
to install new technology to meet these 
requirements. Under Option 3, all 504 
facilities would be required to meet I&E 
mortality standards, and in this case 
EPA estimates that 426 facilities would 

need to install a cooling tower to meet 
these requirements. In addition, EPA 
estimates that 181 facilities would need 
to install additional IM technology to 
meet Option 3's regulatory 
requirements. Under Option 4, 156 
facilities would be required to meet IM 
standards; in this case, EPA estimates 
that 139 facilities would need to install 
new technology to meet this 
requirement. 

iii. Post-Compliance Facility Impact 
Analysis; Summary of Impacts 

Of the 504 Manufacturers facilities 
potentially subject to regulation after 
excluding baseline closures, EPA 
estimated that no facilities would close 
or incur employment losses as a result 
of the Options. EPA also found that no 
facilities would incur moderate impacts 
under Options 1, 2, and 4, but 17 
facilities would incur moderate impacts 
under Option 3. 

Exhibit Vll-5 summarizes the 
estimated impacts of the proposed rule 
on Manufacturers by option, including 
facility impacts and total annualized 
compliance costs on an after-tax basis. 

3 30 7 

76 13 504 

The reported costs exclude compliance 
costs for baseline closures. The total 
annualized, after-tax compliance cost 
reported in Exhibit Vll-5 represents the 
cost actually incurred by complying 
firms, taking into account the reductions 
in tax liability resulting from 
compliance outlays and assuming no 
recovery of costs from customers 
through increased prices. The after-tax 
analysis uses a combined federal/State 
tax rate, and accounts for facilities' 
baseline tax circumstances. Specifically, 
tax offsets to compliance costs are 
limited not to exceed facility-level tax 
payments as reported in facility 
questionnaire responses. The total 
annualized, after-tax compliance cost 
reported here is the sum of annualized, 
after-tax costs by facility at the year of 
compliance, using a 7 percent after-tax 
cost of capital. This cost calculation 
differs from the calculation of 
compliance costs as included in the 
calculation of the total social costs of 
the regulation (see Section VII.C) where 
costs are accounted for on a pre-tax 
basis. 

EXHIBIT VII-5-F AGILITY IMPACTS AND COMPLIANCE COSTS FOR MANUFACTURERS 

Option 1 Option 2 Option 3 Option 4 

Primary Manufacturing Industries 

Number of Facilities Operating in Baseline ..................................... 497 
Number of Closures (Severe Impacts) ............................................ 0 
Percentage of Facilities Closing ...................................................... 0% 
Number of Facilities with Moderate Impacts ................................... 0 
Percentage of Facilities with Moderate Impacts .............................. 0% 
Annualized Compliance Costs (after tax, million 2009 $) ............... $40.78 

Additional Known Facilities in Other Industries 

Number of Facilities Operating in Baseline ..................................... 7 
Number of Closures (Severe Impacts) ............................................ 0 
Percentage of Facilities Closing ...................................................... 0% 
Number of Facilities with Moderate Impacts ................................... 0 
Percentage of Facilities with Moderate Impacts .............................. 0% 
Annualized Compliance Costs (after tax, million 2009 $) ............... $1.13 

iv. Firm-Level Impact 

In addition to analyzing the impact of 
the regulation at the facility level, EPA 
also examined the impact of the 
proposed rule on firms that own 
manufacturing facilities with cooling 

water intake structures. A firm that 
owns multiple facilities could be 
adversely affected due to the cumulative 
burden of regulatory requirements over 
these faci I i ties. For the assessment of 
firm-level effects, EPA calculated 
annualized after-tax compliance costs as 

497 497 497 
0 0 0 

0% 0% 0% 
0 17 0 

0% 3.40% 0.00% 
$108.71 $147.87 $23.38 

7 7 7 
0 0 0 

0% 0% 0% 
0 0 0 

0% 0% 0% 
$1.52 $1.99 $0.60 

a percentage of firm revenue and reports 
here the estimated number and 
percentage of affected firms incurring 
compliance costs in three cost-to
revenue ranges: Less than 1 percent; at 
least 1 percent but less than 3 percent; 
and 3 percent or higher. 
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EPA's sample-based analysis of 
facilities in the Primary Manufacturing 
Industries supports specific estimates of 
the number of facilities expected to be 
affected by the regulation and the total 
compliance costs expected to be 
incurred in these facilities. However, 
the sample-based analysis does not 
support specific estimates of the number 
of firms that own facilities in the 
Primary Manufacturing Industries. In 
addition, and as a corollary, the sample
based analysis does not support specific 
estimates of the number of regulated 
facilities that may be owned by a single 
firm, or of the total of compliance costs 
across regulated facilities that may be 
owned by a single firm. For the firm
level analysis, EPA therefore considered 
two approximate bounding cases based 
on the sample weights developed from 
the facility survey. These cases provide 
a range of estimates for the number of 

firms incurring compliance costs and 
the costs incurred by any firm owning 
a regulated facility. The cases are as 
follows: 

1. Lower bound estimate of number of 
firms owning facilities that face 
requirements under the regulation; 
upper bound estimate of total 
compliance costs that a firm may incur. 
For this case, EPA assumed that any 
firm owning a regulated sample 
facility(ies), owns the known sample 
facility(ies) and all of the sample 
weights associated with the sample 
facility(ies). This case yields an 
approximate lower bound estimate of 
the count of affected firms, and an 
approximate upper bound estimate of 
the potential cost burden to any single 
firm (see EBA Chapter 4 for information 
on the analysis of firm-level impacts). 

2. Upper bound estimate of number of 
firms owning facilities that face 

requirements under the regulation; 
lower bound estimate oftotal 
compliance costs that a firm may incur. 
For this case, EPA inverted the prior 
assumption and assumed (1) that a firm 
owns only the regulated sample 
facility(ies) that it is known to own from 
the sample analysis and (2) that this 
pattern of ownership, observed for 
sampled facilities and their owning 
firms, extends over the facility 
population represented by the sample 
facilities. This case minimizes the 
possibility of multi-facility ownership 
by a single firm and thus maximizes the 
count of affected firms, but also 
minimizes the potential cost burden to 
any single firm. 

Exhibit Vll-6 summarizes the results 
of the firm-level analysis for these two 
analytic cases. 

EXHIBIT VII-6-FIRM-LEVEL AFTER-TAX ANNUAL COMPLIANCE COSTS AS A PERCENTAGE OF REVENUE 

Not analyzed due to Number and percentage with after tax annual compliance costs/an-
lack of revenue nual revenue of: 

information b 

Number of firms in the analysis Pot. reg. Less than 1% 1-3% At least 3% 

Number % Num- I 
ber % Number I % Number I % 

Primary Manufacturing Industries 

Case 1: Lower bound estimate of number of firms owning facilities that face requirements under the regulation; upper bound estimate of total 
compliance costs that a firm may incur a 

Option 1 ........................................... 117 3 3 113 96 0 0 1 
Option 2 ........................................... 117 3 3 113 96 0 0 1 
Option 3 ........................................... 117 3 3 113 96 0 0 1 
Option 4 ........................................... 117 0 0 117 100 0 0 0 

Case 2: Upper bound estimate of number of firms owning facilities that face requirements under the regulation; lower bound estimate of total 
compliance costs that a firm may incur. 

Option 1 ........................................... 359 9 3 349 97 0 0 1 
Option 2 ........................................... 359 9 3 349 97 0 0 1 
Option 3 ........................................... 359 9 3 349 97 0 0 1 
Option 4 ........................................... 359 0 0 359 100 0 0 0 

Other Industries 

Option 1 ........................................... 9 0 0 9 100 0 0 0 
Option 2 ........................................... 9 0 0 9 100 0 0 0 
Option 3 ........................................... 9 0 0 9 100 0 0 0 
Option 4 ........................................... 9 0 0 9 100 0 0 0 

1 
1 
1 
0 

0 
0 
0 
0 

0 
0 
0 
0 

a The alternative analysis case concepts are not applicable to the Other Industries firms and facilities, because these facilities do not receive 
sample weights. 

b For Options 1, 2, and 3, all facilities and parent firms are assigned costs; however three firms are not analyzed because no revenue data is 
available. In Option 4, these three firms are assigned no costs, and so by definition have cost to revenue ratios less than 1% and are cat
egorized as such. 

As presented in Exhibit Vll-6, EPA 
estimated that the number of firms 
owning regulated facilities in the 
Primary Manufacturing Industries range 
from 117 (Case 1 estimate) to 359 (Case 
2 estimate), depending on the assumed 

ownership cases outlined above. An 
additional 9 firms are known to own 
facilities in Other Industries. 70 

70 The alternative analysis case approaches are 
not applicable to the Other Industries firms and 

EPA's analyses indicate that the 
number of firms falling in the reported 
cost-to-revenue impact ranges is the 

facilities, because these facilities do not receive 
sample weights. 
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same across Options 1, 2, and 3, by 
analysis case. No firms fall in the 
reported impact ranges under Option 4 
for either analysis case. Under Case 1, 
Lower Bound Estimate of Number of 
Firms Owning Facilities/Upper Bound 
Estimate of Costs Incurred by these 
Firms, zero of the estimated 117 firms 
owning Manufacturers facilities incur 
costs between 1 and 3 percent of 
revenue for all Options, and one firm 
incurs costs exceeding 3 percent of 
revenue under Options 1, 2, and 3. No 
firms incur costs exceeding 3 percent of 
revenue under Option 4. The remaining 
113 (Options 1, 2, and 3), and 117 
(Option 4) firms incur costs below 1 
percent of revenue or no costs. 

Under Case 2, Upper Bound Estimate 
of Number of Firms Owning Facilities/ 
Lower Bound Estimate of Costs Incurred 
by these Firms, zero firms in the 
Primary manufacturing industries are 
estimated to incur costs between 1 and 
3 percent of revenue under all Options. 
Like Case 1, one firm incurs costs 
exceeding 3 percent of revenue under 
Options 1, 2, and 3, and no firms incur 
costs exceeding 3 percent of revenue 
under Option 4. The remaining 349, and 
359 firms, respectively, incur costs 
below 1 percent of revenue or no costs. 

For the firms owning Other Industries 
facilities, EPA's analysis indicates that 
across all Options, no firms incur costs 
exceeding 1 percent of revenue. 

Regardless of the analysis case or 
regulatory option, the number and 
percentage of firms incurring costs 
between one and three percent of 
revenue, or exceeding three percent of 
revenue, are small. 

b. Electric Generators 

For Electric Generators, EPA assessed 
the economic impact of the regulatory 

options in three major ways: (1) Entity 
level impacts (at both the facility and 
parent company levels), (2) potential 
electricity price effects on residential 
and other electricity consumers, and (3) 
broader electricity market impacts 
(taking into account the 
interconnectedness of regional and 
national electricity markets, using five 
metrics, for the full industry, for in
scope facilities only, and as the 
distribution of impacts at the facility 
level). 

1. Assessment of the Impact on 
Complying Facilities and Parent Entities 

EPA assessed the cost to complying 
facilities and parent entities based on 
cost-to-revenue analyses. For these two 
analyses, the Agency assumed that none 
of the compliance costs will be passed 
on to consumers through electricity rate 
increases and will instead be absorbed 
by complying facilities and their parent 
entities. In performing these and other 
impact analyses, EPA developed and 
used sample weights to extrapolate 
impacts assessed initially at the level of 
a sample offacilities to the full 
population of in-scope facilities. 
Specifically, EPA developed and used 
different sets of weights, with each 
weight set being used to derive a 
specific estimate and/or used with a 
different set of sample facilities to 
which the weights were applied to 
derive a given estimate. (See Appendix 
3.A of the EBA report for a discussion 
on weights development and 
application.) 

a. Cost-to-Revenue Analysis for 
Complying Facilities 

To provide insight on the potential 
significance of the compliance costs to 

complying facilities, EPA calculated the 
annualized after-tax compliance costs of 
the regulatory options as a percentage of 
baseline annual revenues, for 559 in
scope facilities. 11 n Most of the revenue 
estimates used in this analysis were 
developed using the average of facility
specific baseline (i.e., pre-promulgation) 
projections from the Integrated Planning 
Model (IPM) for 2015, 2020, 2025, and 
2028.73 In a few instances where IPM
based revenue values were not 
available, EPA used estimates based on 
Energy Information Administration 
(EIA) data. EPA performed this analysis 
for each of the 257 facilities for which 
compliance cost estimates were 
explicitly developed. As stated above, 
EPA used facility sample weights to 
estimate the total numbers of in-scope 
facilities that fall within various cost-to
revenue ranges as reported in Exhibit 
Vll-7 (see Chapter 5 of the EBA report 
for a discussion of the facility-level cost
to-revenue analysis). 

Exhibit Vll-7, below, summarizes the 
facility-level cost-to-revenue analysis 
results for each option, by North 
American Electricity Reliability 
Corporation (NERC) region. 74 EPA 
estimates for Options 1 and 4, that the 
majority of facilities subject to today's 
proposal will incur annualized costs of 
less than 1 percent of revenue (481 
facilities or 86 percent). Under Options 
2 and 3, the majority of in-scope 
facilities, 333 (or approximately 60 
percent) and 386 (or approximately 69 
percent), respectively, will incur 
annualized costs exceeding 3 percent of 
revenue. 

EXHIBIT VII-7-FACILITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS BY REGULATORY OPTION AND NERC REGION A 

Number of in-scope facilities a, b 

71 For private, tax-paying entities, after-tax costs 
are a more relevant measure of potential cost 
burden than pre-tax costs. For non tax-paying 
entities (e.g., State government and municipality 
owners of in-scope facilities), the estimated costs 
used in this calculation include no adjustment for 
taxes. 

n For the facility cost-to-revenue analysis, EPA 
estimated compliance costs for all facilities as of an 
assumed single proxy compliance year, 2015, for 
comparison with 2015 revenues. EPA's choice of 
the year for which cost and revenue values are used 
in a particular part of the cost analysis was driven 

Number of facilities with cost-to-revenue Minimum Maximum No rev- ratio of 
enue c 

< 1% I 1-3% 

Option 1: IM Everywhere 

by the concept of a given analysis (e.g., should cost 
and revenue values be as of the Rule promulgation 
year, as of a facility's expected compliance year, or 
as of a post-compliance, steady state operations 
year?) and the availability of data for the analysis. 
For more information on the methodology for the 
facility-level cost-to-revenue analysis, see Chapter 5 
of the EBA report. 

73 To develop the average of year -by-year revenue 
values over the data years, EPA set aside from the 
averaging calculation, revenue values for years that 
are substantially lower than the otherwise "steady 
state average"-e.g., because of a generating unit 

ratio 

I > 3% % 

~I ~I 0001 0.00 
0.00 

ratio 
% 

0.00 
3.28 
3.49 

being out of service for an extended period. EPA 
believes the resulting cost-to-revenue comparison 
provides a more realistic assessment of potential 
impact on a "steady state" operations basis. 

74 The NERC regions used for summarizing these 
findings are as of 2008. Some NERC regions have 
been re-defined over the past few years. The NERC 
region definitions used in today's Proposed Existing 
Facilities Regulation analyses vary by analysis 
depending on which region definition aligns better 
with the data elements underlying the analysis. 
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EXHIBITVII-7-FAGILITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS BY REGULATORY OPTION AND NERC REGIONA
Continued 

Number of facilities with cost-to-revenue Minimum Maximum 
Number of in-scope facilities a, b 

No rev- ratio of ratio ratio enue c % % < 1% 1-3% > 3% 

HIGG ,,,,,,,,, ........................ ,,,,,,,,,,,,,,,,,, .. . 0 2 2 0 0.34 1.04 
M~ ................................................................................ . 0 43 4 0 0.00 1.80 
NPGG .............................................................................. . 0 49 14 0 0.00 2.64 
RFG ............. ,,,,,,,,,,,,, .................................. ,,,,, 0 148 13 3 0.00 3.58 
SERG .,,,, ........................ ,,,,,,,,,,,,,,,,,, .......... . 0 146 6 5 0.00 3.61 
SPP ................................................................................. . 0 28 6 0 0.00 2.38 
WEGG ............................................................................. . 0 19 0 4 0.00 3.38 

Total 5 481 55 18 0.00 3.61 

Option 2: IM Everywhere and EM for Facilities With DIF > 125 MGD 

ASGG .............................................................................. . 
ERGOT ,,,,,,,,,, ........... ,,,,,,,,,,,,,,,,,, ,,,,,,, 
FRGG .............................................................................. . 
HIGG ,,,,,,,,, .............. ,,,,,,,,,,,,,,,,,,,,,,,,, 
M~ ................................................................................ . 
NPGG .............................................................................. . 
RFG ................................................................................. . 
SERG .,,,, .......... ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 
SPP ................................................................................. . 
WEGG ............................................................................. . 

Total 

0 
5 
0 
0 
0 
0 
0 
0 
0 
0 

5 

0 
5 
5 
0 

20 
15 
47 
44 
11 
19 

166 

Option 3: I&E Mortality Everywhere 

ASGG .............................................................................. . 
ERGOT ,,,,,,,,,, .......... ,,,,,,,,,,,,,,,,,, ,,,,,,, 
FRGG .............................................................................. . 
HIGG ,,,,,,,,,, .......... ,,,,,,,,,,,,,,,,,,,,,,,,,,, 
M~ ................................................................................ . 
NPGG .............................................................................. . 
RFG ................................................................................. . 
SERG .,,,, .......... ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 
SPP ................................................................................. . 
WEGG ............................................................................. . 

Total 

0 
5 
0 
0 
0 
0 
0 
0 
0 
0 

5 

0 
5 
5 
0 
6 
0 

38 
29 
11 
17 

112 

Option 4: IM for Facilities With DIF >50 MGD 

ASGG .............................................................................. . 
ERGOT ............................................................................ . 
FRGG .............................................................................. . 
HIGG ............................................................................... . 
M~ ................................................................................ . 
NPGG .............................................................................. . 
RFG ............. ,,,,,,,,,,,, .......... ,,,,,,,,,,,,,,,,,,, 
SERG .............................................................................. . 
SPP ................................................................................. . 
WEGG ............................................................................. . 

Total ......................................................................... . 

0 
5 
0 
0 
0 
0 
0 
0 
0 
0 

5 

0 
28 
18 
2 

43 
52 

151 
148 
28 
19 

488 

0 
1 
4 
0 
6 

10 
15 
14 
6 
0 

55 

0 
1 
4 
0 
7 
9 
8 

22 
6 
0 

57 

0 
7 
4 
2 
4 

11 
12 
5 
6 
0 

49 

0 0.00 0.00 
31 0.00 43.39 
16 0.00 35.37 
3 3.87 8.48 

20 0.00 10.96 
38 0.00 37.53 

102 0.00 12.50 
100 0.00 24.23 

17 0.00 49.66 
4 0.00 40.10 

333 0.00 49.66 

0 0.00 0.00 
31 0.00 43.39 
16 0.00 35.37 
3 3.87 8.48 

33 0.00 18.38 
55 1.22 37.53 

119 0.00 51.38 
106 0.00 28.47 

17 0.00 49.66 
6 0.00 40.10 

386 0.00 51.38 

0 0.00 0.00 
2 0.00 3.28 
4 0.00 3.49 
0 0.34 1.04 
0 0.00 1.80 
0 0.00 2.64 
2 0.00 3.54 
5 0.00 3.61 
0 0.00 2.38 
4 0.00 3.38 

17 0.00 3.61 

a No explicitly analyzed facilities are located in the ASGG region. For more information on explicitly 
see Appendix 3.A of the EBA report 

and implicitly analyzed in-scope facilities 

b Facility counts exclude baseline closures. 
c IPM and EIA report no revenue for 2 facilities (5 on the weighted basis); consequently, facility-level cost-to-revenue analysis is performed for 

257 facilities (559 on the weighted basis). 

b. Parent Entity-Level Cost-to-Revenue 
Analysis 

EPA also assessed the economic 
impact of the options considered for 
today's proposed rule at the parent 
entity-level. The cost-to-revenue 

analysis at the entity level provides 
insight on the impact of compliance 
requirements on those entities that own 
more than one in-scope facility. For this 
analysis, EPA identified the domestic 
parent entity of each in-scope faci I i ty 

and obtained the entity's revenue from 
publicly available data sources. For 5 
identified ultimate parent entities that 
own at least one explicitly analyzed 
Electric Generator (i.e., Detailed 
Questionnaire (DQ) facilities and a 
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subset of the Short Technical 
Questionnaire (STQ) facilities with re
circulating systems in their baseline) 
and that are non-U.S. firms EPA could 
not obtain revenue for a domestic entity 
but did obtain revenue at the level of the 
international parent entity; for these 5 
entities, EPA used this international 
entity revenue in the cost-to-revenue 
analysis. EPA compared the total 
annualized after-tax compliance costs, 
as of 2015 to the identified parent 
entity's total sales revenue (see Chapter 
5 of the EBA report). 

Because compliance costs for the 
regulatory options were directly 
attributable to only a subset of the in
scope facilities {i.e., the explicitly 
analyzed, Detailed Questionnaire (DQ) 
facilities and a subset of the Short 
Technical Questionnaire (STQ) facilities 
with re-circulating systems in their 
baseline) and were therefore able to be 
linked with only a subset of the parent 
entities that own in-scope facilities, EPA 
developed and used entity-level sample 
weights for this analysis, as outlined in 

the Appendix 3.A of the EBA report. 
EPA defined two cases combining 
entity-level sample weights with 
facility-level weights to yield 
approximate estimates of the numbers of 
parent entities incurring costs in 
specific cost-to-revenue ranges. Each 
case addresses a specific element of the 
understanding of entity-level effects (see 
Chapter 5 of the EBA report for a 
discussion of the entity-level cost-to
revenue analysis): 

• Estimation of facility costs at the 
level of the parent entity, accounting for 
the potential ownership of implicitly 
ana I yzed, sam pie-represented faci I i ties 
by an identified parent entity and 

• Estimation of the number of parent 
entities, accounting for the potential 
presence of parent entities that own 
only (an) implicitly analyzed 
facility(ies) and thus cannot be 
associated with the explicitly analyzed 
faci I i ties. 

The two analysis cases and the 
findings from their analysis are as 
follows: 

• Using facility-level weights: For this 
case, facility-level weights were applied 
to the estimated compliance costs for 
facilities identified as being owned by a 
given parent entity. 75 This calculation 
may overstate the number of facilities 
and com pi iance costs at the level of any 
given parent entity, but also likely 
underestimates the number of parent 
entities. This analysis indicates that 97 
unique parent entities own 559 facilities 
subject to today's proposal. From this 
analysis, EPA estimates that the 
majority of parent entities will incur 
annualized costs of less than one 
percent of revenues under Option 1 (85 
out of 97 parent entities or 89 percent), 
Option 2 (54 out of 97 parent entities or 
56 percent), and Option 4 (86 out of 97 
parent entities or 91 percent). Under the 
more costly Option 3, a nearly equal 
number of entities are expected to incur 
costs above and below 1 percent of 
revenue, i.e., 46 and 45 out of 91 parent 
entities, respectively, not taking into 
account 6 parent entities with unknown 
revenue (see Exhibit Vll-8). 

EXHIBIT VII-8-ENTITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS, USING FACILITY-LEVEL WEIGHTS 

Parent entity type 
> 3% I Unknown < 1% 

Number of entities with cost-to-revenue ratio ofa Total number Total number 
of facilities b of entities I I 1-3% 

Option 1: IM Everywhere 

Cooperative ............................................. . 25 11 10 0 1 0 
Federal .................................................... . 16 1 1 0 0 0 
Investor-owned ........................................ . 306 38 38 0 0 0 
Municipality ............................................. . 25 13 9 4 0 0 
Nonutility ................................................. . 170 30 23 0 1 6 
Other political subdivision ....................... . 0 0 0 0 0 0 
State ........................................................ . 17 4 4 0 0 0 

Total 559 97 85 4 2 6 

Option 2: IM Everywhere and EM for Facilities With DIF > 125 MGD 

Cooperative ............................................. . 
Federal .................................................... . 
Investor-owned ........................................ . 
Municipality ............................................. . 
Nonutility ................................................. . 
Other political subdivision ....................... . 
State ........................................................ . 

Total ................................................. . 

Cooperative ............................................. . 
Federal .................................................... . 
Investor-owned ........................................ . 
Municipality ............................................. . 
Nonutility ................................................. . 
Other political subdivision ....................... . 
State ........................................................ . 

Total ................................................. . 

75 Parent entity weights were not used in this 
calculation because the combination of facility 

25 11 7 
16 1 0 

306 38 20 
25 13 6 

170 30 18 
0 0 0 

17 4 3 

559 97 54 

Option 3: I&E Mortality Everywhere 

25 11 
16 1 

306 38 
25 13 

170 30 
0 0 

17 4 

559 97 

weights and entity weights waul d overstate, 
perhaps substantially, the estimate of in-scope 

4 
0 

20 
2 

18 
0 
2 

46 

1 3 
0 1 

14 4 
5 2 
2 4 
0 0 
0 1 

22 15 

3 4 
0 1 

14 4 
5 6 
2 4 
0 0 
1 1 

25 20 

facilities and compliance costs assigned to parent 
entities. 

0 
0 
0 
0 
6 
0 
0 

6 

0 
0 
0 
0 
6 
0 
0 

6 
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EXHIBIT VII-8-ENTITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS, USING FACILITY-LEVEL WEIGHTS-Continued 

Parent entity type 

Cooperative .............................................. 
Federal ..................................................... 
Investor-owned ......................................... 
Municipality .............................................. 
Nonutility .................................................. 
Other political subdivision ........................ 
State ......................................................... 

Total .................................................. 

Total number 
of facilities b 

Total number 
of entities 

Number of entities with cost-to-revenue ratio ofa 

< 1% I 1-3% I > 3% I Unknown 

Option 4: IM for Facilities With DIF >50 MGD 

25 11 10 0 1 
16 1 1 0 0 

306 38 38 0 0 
25 13 10 3 0 

170 30 23 0 1 
0 0 0 0 0 

17 4 4 0 0 

559 97 86 3 2 

0 
0 
0 
0 
6 
0 
0 

6 

a EPA was unable to determine entity-level revenues for 6 (8 weighted) parent entities; consequently, for the purpose of this analysis, EPA 
used the sum of facility-level revenues for facilities owned by these parent entities. 

b Facility counts exclude baseline closures. 

• Using entity-level weights: For this 
case, entity-level weights were applied 
to the calculated number of parent 
entities estimated to incur costs in each 
cost-to-revenue range. 76 This 
calculation may understate the number 
of facilities and compliance costs at the 

level of any given parent entity, but 
accounts more comprehensively for the 
number of parent entities owning in
scope facilities. This analysis found that 
140 unique domestic parent entities 
own 257 facilities subject to today's 
proposal (see Exhibit Vll-9).77 From this 

analysis, EPA estimates that the 
majority of parent entities will incur 
annualized costs of less than one 
percent of revenues regardless of the 
option. 

EXHIBIT VII-9-ENTITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS, USING ENTITY-LEVEL WEIGHTS 

Total number 
of facilities b 

Total number 
of entities c 

Number of entities with cost-to-revenue ratio of a 
Parent entity type 

< 1% 

Option 1: IM Everywhere 

Cooperative ............................................. . 13 20 
Federal ................................................... .. 7 1 
Investor-owned ........................................ . 138 42 
Municipality ............................................. . 13 35 
Nonutility ................................................. . 78 38 
Other political subdivision ...................... .. 0 0 
State ........................................................ . 8 4 

Total 257 140 

I 

18 
1 

42 
35 
29 

0 
4 

129 

1-3% 

2 
0 
0 
0 
0 
0 
0 

2 

I > 3% 

0 
0 
0 
0 
1 
0 
0 

I Unknown 

Option 2: IM Everywhere and EM for Facilities With DIF > 125 MGD 

Cooperative ............................................. . 
Federal ................................................... .. 
Investor-owned ........................................ . 
Municipality ............................................. . 
Nonutility ................................................. . 
Other political subdivision ...................... .. 
State ........................................................ . 

Total ................................................. . 

Cooperative ............................................. . 
Federal .................................................... . 
Investor-owned ....................................... .. 
Municipality ............................................. . 
Nonutility ................................................. . 
Other political subdivision ...................... .. 
State ........................................................ . 

76 1n the same way as stated above, facility 
weights were not used in conjunction with entity 
weights because the combination of faci I ity weights 
and entity weights waul d overstate, perhaps, the 

13 20 13 
7 1 0 

138 42 35 
13 35 24 
78 38 25 

0 0 0 
8 4 3 

257 140 101 

Option 3: I&E Mortality Everywhere 

13 20 9 
7 1 0 

138 42 35 
13 35 13 
78 38 25 

0 0 0 
8 4 3 

estimate of in-scope facilities and compliance costs 
assigned to parent entities. 

77 The NERC regions used to summarize these 
findings are as of 2004, which is the NERC region 
basis used in the uti I ity-1 eve! EIA 2007 database. 
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0 
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8 
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0 
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1 
1 
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1 
0 
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9 

2 
1 
1 

11 
1 
0 
1 

Some NERC regions have been re-defined over the 
past few years. The NERC region definitions used 
in these analyses vary by analysis depending on 
which region definition aligns better with the data 
elements underlying the analysis. 
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EXHIBIT VII-9-ENTITY-LEVEL COST-TO-REVENUE ANALYSIS RESULTS, USING ENTITY-LEVEL WEIGHTS-Continued 

Total number Total number Number of entities with cost-to-revenue ratio of a 

Parent entity type 

Total .................................................. 

Cooperative ............................................. . 
Federal .................................................... . 
Investor-owned ........................................ . 
Municipality ............................................. . 
Nonutility ................................................. . 
Other political subdivision ....................... . 
State ........................................................ . 

Total ................................................. . 

of facilities b of entities c < 1% 

257 140 86 

Option 4: IM for Facilities With DIF > SOMGD 

13 
7 

138 
13 
78 

0 
8 

257 

20 
1 

42 
35 
38 

0 
4 

140 

18 
1 

42 
36 
29 

0 
4 

130 

1-3% 

29 

2 
0 
0 
0 
0 
0 
0 

2 

> 3% 

17 

0 
0 
0 
0 
1 
0 
0 

Unknown 

8 

0 
0 
0 
0 
8 
0 
0 

8 

a EPA was unable to determine entity-level revenues for 6 (8 weighted) parent entities; consequently, for the purpose of this analysis, EPA 
used the sum of facility-level revenues for facilities owned by these parent entities. 

b Facility counts exclude baseline closures. 
c There are a total of 143 parent entities on an unweighted basis, 3 of which are other political subdivision entities. These entities own only im

plicitly analyzed facilities; consequently, there is no explicitly analyzed other political subdivision parent entity to represent these implicitly ana
lyzed parent entities and total weighted entity counts do not include 3 other political subdivision entities. 

As discussed above, because 
compliance costs for the regulatory 
options were directly attributable to 
only a subset of the in-scope facilities 
and were therefore able to be linked 
with only a subset of the parent entities 
that own in-scope facilities, EPA 
conducted entity cost-to-revenue 
analysis using two weighting 
approaches. Using facility-level weights 
is likely to underestimate the number of 
parent entities and overstate the number 
of facilities and compliance costs at the 
level of any given parent entity. At the 
same time, using entity-level weights is 
likely to account more comprehensively 
for the number of parent entities owning 
in-scope facilities but understate the 
number of facilities and compliance 
costs at the level of any given parent 
entity. 

Under these alternative approaches, at 
the 1-3 percent of revenue impact level, 
EPA estimates that 4 and 2 firms (4.1 
percent and 1.4 percent of firms owning 
in-scope facilities, respectively) would 
fall in this impact range under Option 
1, 22 and 23 firms (22.7 percent and 
16.4 percent, respectively) under Option 
2, and 25 and 29 firms (25.8 percent and 
20.7 percent, respectively) under Option 
3. At the 3 percent of revenue impact 
level, the Agency estimates that 2 and 
1 firms (2.1 percent and 0.7 percent, 
respectively) would fall in this impact 
range under Option 1, 15 and 9 firms 
(15.5 percent and 6.4 percent, 
respectively) under Option 2, and 20 
and 17 firms (20.6 percent and 12.1 

78 AEO does not provide information for ASCC 
and HICC. 

79 The NERC regions used for summarizing these 
findings are as of 2004, which is the NERC region 

percent, respectively) under Option 3. 
The results for Option 4 are virtually 
identical to those of Option 1, with one 
fewer entity incurring costs between 1 
and 3 percent of revenue. 

2. Assessment of Potential Electricity 
Price Effects 

As an additional measure of economic 
impact, EPA assessed the potential 
electricity price effects from today's 
Proposed Existing Facilities Regulation 
in two ways: (1) An assessment of the 
potential annual increase in household 
electricity costs and (2) an assessment of 
the potential annual increase in 
electricity costs per MWh of total 
electricity sales. These analyses assume 
that all compliance costs will be passed 
through on a pre-tax basis as increased 
electricity prices as opposed to the 
treatment in the facility- and firm-level 
analyses discussed in Section VII.D.b.1, 
which assume that none of the 
compliance costs will be passed to 
consumers through electricity rate 
increases. For discussion of the 
reasonableness of this assumption see 
EBA Chapter 5. 

a. Cost to Residential Households 

Using the assumptions outlined 
above, EPA estimated the potential 
annual increase in electricity costs per 
household by NERC region. The 
analysis uses the total annualized pre
tax compliance cost per megawatt hour 
(MWh) for the year 2015, in conjunction 
with the reported total electricity sales 

basis used in the utility-level EIA 2006 database. 
Some NERC regions have been re-defined over the 
past few years. The NERC region definitions used 
in today's Proposed Existing Facilities Regulation 

quantity for each NERC region as 
reported by the EIA for 2007 for all 
NERC regions except ASCC and HICC, 
for which total 2015 electricity sales 
projections came from the Department 
of Energy's Annual Energy Outlook 2009 
(AEO 2009). 78 This analysis also uses 
the quantity of residential electricity 
sales per household as reported by the 
2007 EIA for all NERC regions 2007. 

To calculate the average cost per 
household, by region, EPA divided total 
compliance costs for each NERC region 
by the reported total MWh of sales 
within the region. The potential annual 
cost impact per household was then 
calculated by multiplying the estimated 
average cost per MWh by the average 
MWh per household, by NERC region. 79 

Exhibit Vll-10 below, summarizes the 
annual household impact results for 
each option, by NERC region. These 
results show that for Option 1, the 
average annual cost per residential 
household is expected to range from 
$0.05 in WECC to $3.93 in SPP, for 
Option 2 from $0.09 in WECC to $27.11 
in SERC, and for Option 3 from $0.11 
in WECC to $27.88 in SERC. Overall, for 
a typical U.S. household, Option 4 is 
expected to result in the lowest annual 
cost of $1.37 per household, while 
Option 3 is expected to result in the 
highest annual cost of $17.60 per 
household. Option 1 and Option 2 are 
estimated to result in annual costs of 
$1.41 per household and $17.09 per 
household, respectively. 

analyses vary by analysis depending on which 
region definition aligns better with the data 
elements underlying the analysis. 
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EXHIBIT VII-10-AVERAGE ANNUAL COST PER RESIDENTIAL HOUSEHOLD IN 2015 BY REGULATORY OPTION AND NERC 
REGION AB 

NERC Region c Option 1 Option 2 Option 3 Option 4 

ASCC .............................................................................................. . $0.00 $0.00 $0.00 $0.00 
ECAR .............................................................................................. . 1.23 20.00 20.47 1.22 
ERCOT ........................................................................................... . 1.76 26.52 26.52 1.74 
FRCC .............................................................................................. . 2.37 17.89 18.21 2.37 
HICC ............................................................................................... . 3.16 23.82 23.82 3.16 
MAAC .............................................................................................. . 2.11 18.97 19.31 1.95 
~N ............................................................................................... . 1.46 19.18 20.18 1.41 
MAPP .............................................................................................. . 1.79 16.00 17.04 1.74 
NPCC .............................................................................................. . 1.38 19.89 21.13 1.37 
SERC .............................................................................................. . 1.64 27.11 27.88 1.61 
SPP ................................................................................................. . 3.93 21.56 21.56 3.86 
WECC ............................................................................................. . 0.05 0.09 0.11 0.01 
U.S .................................................................................................. . 1.41 17.09 17.60 1.37 

a The rate impact analysis assumes full pass-through of all compliance costs to electricity consumers. 
b Cost estimates exclude baseline closures. 
c No explicitly analyzed facilities are located in the ASCC region. For more information on explicitly and implicitly analyzed in-scope facilities 

see Appendix 3.A of the EBA report. 

As stated above, this analysis assumes 
that all of the compliance costs will be 
passed onto consumers through 
increased electricity rates. However, at 
least some facilities and firms are likely 
to absorb some of these costs, thereby 
reducing the impact of today's proposed 
rule on electricity consumers. At the 
same time, EPA recognizes that Electric 
Generators that operate as regulated 
public utilities are generally permitted 
to pass on environmental compliance 
costs as rate increases to consumers. 

b. Compliance Cost per Unit of 
Electricity Sales 

EPA also calculated the per unit of 
electricity sales cost of the regulatory 

options. EPA used two data inputs in 
this analysis (1) total pre-tax compliance 
cost by NERC region, and (2) estimated 
total electricity sales, from the AEO 
2009 for 2015, by NERC region, for all 
NERC regions except ASCC and HICC; 
for ASCC and HICC EPA used 2007 EIA. 
The Agency summed sample-weighted 
pre-tax annualized compliance costs as 
of 2015 over complying facilities by 
NERC region to calculate an 
approximate total estimated annual cost 
in each region. EPA then calculated the 
approximate average price impact per 
unit of electricity consumption by 
dividing total compliance costs by the 
reported total MWh of sales in each 
NERC region. 

As reported in Exhibit Vll-11, 
annualized compliance costs (in dollars 
per KWh sales) range from 0.001¢ in the 
WECC region to 0.040¢ in the HICC 
region for Option 1, from 0.001¢ in the 
WECC region to 0.303¢ in the HICC 
region for Options 2 and 3, and from 
less than 0.001¢ in the WECC region to 
0.040¢ in the HICC region for Option 4. 
On average, across the United States, 
Option 4 results in the lowest cost of 
0.012¢ per KWh, while Option 3 results 
in the highest cost of0.157¢ per KWh. 
Option 1 and Option 2 result in national 
costs of 0.013¢ per KWh and 0.153¢ per 
KWh, respectively. 

EXHIBIT VII-11-COMPLIANCE COST PER UNIT OF ELECTRICITY SALES IN 2015 BY REGULATORY OPTION AND NERC 
REGION (2009 ¢/KWH SALES)AB 

NERC Region c 
Annualized pre-tax 
compliance costs 

(2009 $) 

Option 1: IM Everywhere 

ASCC ...................................................................................................... . 
ECAR ...................................................................................................... . 
ERCOT ................................................................................................... . 
FRCC ...................................................................................................... . 
HICC ....................................................................................................... . 
MAAC ...................................................................................................... . 
~N ....................................................................................................... . 
MAPP ...................................................................................................... . 
NPCC ...................................................................................................... . 
SERC ...................................................................................................... . 
SPP ......................................................................................................... . 
WECC ..................................................................................................... . 
U.S .......................................................................................................... . 

$0 
62,390,503 
40,029,111 
41,259,203 

4,259,468 
61,468,467 
41,292,594 
27,565,966 
51,647,619 
99,360,633 
63,811 '175 
4,015,273 

497,100,012 

Total electricity sales 
(KWh) 

6,326,610,000 
569,849,487,305 
313,395,965,576 
242,320,907,593 

10,585,038,000 
294,365,234,375 
275,415,008,545 
165,189,056,396 
284,990,412,176 
887,073,303,223 
204,172 ,271 '729 
701,826,043,025 

3,960,424,804,688 

Compliance cost per 
unit of electricity sales 
(2009 ¢/KWh sales) 

0.000 
0.011 
0.013 
0.017 
0.040 
0.021 
0.015 
0.017 
0.018 
0.011 
0.031 
0.001 
0.013 

Option 2: IM Everywhere and EM for Facilities with DIF > 125 MGD 

ASCC ...................................................................................................... . 
ECAR ...................................................................................................... . 
ERCOT .................................................................................................. .. 
FRCC ...................................................................................................... . 
HICC ....................................................................................................... . 

0 
1 ,010,953,670 

602,721 '709 
311,699,736 
32,074,166 

6,326,610,000 
569,849,487,305 
313,395,965,576 
242,320,907,593 

10,585,038,000 

0.000 
0.177 
0.192 
0.129 
0.303 
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EXHIBIT VII-11-COMPLIANCE COST PER UNIT OF ELECTRICITY SALES IN 2015 BY REGULATORY OPTION AND NERC 
REGION (2009 ¢/KWH SALES)AB -Continued 

NERC Region c 

MAAC ...................................................................................................... . 
~N ....................................................................................................... . 
MAPP ...................................................................................................... . 
NPCC ...................................................................................................... . 
SERC ...................................................................................................... . 
SPP ......................................................................................................... . 
WECC ..................................................................................................... . 
U.S .......................................................................................................... . 

Annualized pre-tax 
compliance costs 

(2009 $) 

551,710,436 
542,786,160 
246,541,770 
744,738,535 

1 ,643,059,866 
350,239,021 

6,930,361 
6, 043,455,430 

Option 3: I&E Mortality Everywhere 

ASCC ...................................................................................................... . 
ECAR ...................................................................................................... . 
ERCOT .................................................................................................. .. 
FRCC ...................................................................................................... . 
HICC ...................................................................................................... .. 
MAAC ...................................................................................................... . 
~N ....................................................................................................... . 
MAPP ...................................................................................................... . 
NPCC ...................................................................................................... . 
SERC ...................................................................................................... . 
SPP ......................................................................................................... . 
WECC ..................................................................................................... . 
U.S .......................................................................................................... . 

0 
1,035,075,751 

602,721 '709 
317,419,881 
32,074,166 

561,627,430 
571,233,958 
262,582,596 
791,203,354 

1,689,520,164 
350,239,021 

8,641,891 
6,222,339,919 

Option 4: IM for Facilities with DIF > SOMGD 

ASCC ...................................................................................................... . 
ECAR ...................................................................................................... . 
ERCOT ................................................................................................... . 
FRCC ...................................................................................................... . 
HICC ....................................................................................................... . 
MAAC ...................................................................................................... . 
~N ....................................................................................................... . 
MAPP ...................................................................................................... . 
NPCC ...................................................................................................... . 
SERC ...................................................................................................... . 
SPP ......................................................................................................... . 
WECC ..................................................................................................... . 
U.S .......................................................................................................... . 

0 
61,651,375 
39,560,948 
41,259,203 

4,259,468 
56,749,132 
40,018,375 
26,744,938 
51,290,663 
97,785,654 
62,721,433 

913,556 
482,954,744 

a This analysis assumes full pass-through of all compliance costs to electricity consumers. 
b Cost values exclude baseline closures. 

Total electricity sales 
(KWh) 

294,365,234,375 
275,415,008,545 
165,189,056,396 
284,990,412,176 
887,07 3,303,223 
204,172,271,729 
701,826,043,025 

3,960,424,804,688 

6,326,610,000 
569,849,487,305 
313,395,965,576 
242,320,907,593 

10,585,038,000 
294,365,234,375 
275,415,008,545 
165,189,056,396 
284,990,412,176 
887,07 3,303,223 
204,172,271,729 
701,826,043,025 

3,960,424,804,688 

6,326,610,000 
569,849,487,305 
313,395,965,576 
242,320,907,593 

10,585,038,000 
294,365,234,375 
275,415,008,545 
165,189,056,396 
284,990,412,176 
887,073,303,223 
204,172 ,271 '729 
701,826,043,0 25 

3,960,424,804,688 

Compliance cost per 
unit of electricity sales 
(2009 ¢/KWh sales) 

0.187 
0.197 
0.149 
0.261 
0.185 
0.172 
0.001 
0.153 

0.000 
0.182 
0.192 
0.131 
0.303 
0.191 
0.207 
0.159 
0.278 
0.190 
0.172 
0.001 
0.157 

0.000 
0.011 
0.013 
0.017 
0.040 
0.019 
0.015 
0.016 
0.018 
0.011 
0.031 
0.000 
0.012 

c There are no explicitly analyzed facilities located in the ASCC region. For more information on explicitly and implicitly analyzed in-scope facili
ties see Appendix 3.A of the EBA report. 

3. Assessment of the Impacts in the 
Context of Electricity Markets 

In the analyses for the previous 316(b) 
regulations, EPA used the Integrated 
Planning Model (I PM), a comprehensive 
electricity market optimization model, 
to assess the economic impact of 
regulatory options within the context of 
regional and national electricity 
markets. For its economic impact 
assessment of today's proposed 
regulatory options, EPA used an 
updated version of this same analytic 
system, Integrated Planning Model 
Version 3.02 EISA (I PM V3.02), to assess 
facility and market-level effects of the 
options. 

Use of a comprehensive, market 
analysis system is important in 
assessing the potential impact of the 

options because of the interdependence 
of electricity generating units in 
supplying power to the electric 
transmission grid. Increases in 
electricity production costs and 
potential reductions in electricity 
output at directly affected facilities
whether due to the temporary shutdown 
of electric generating units during 
technology installation and/or the 
energy production penalties that can 
result from compliance system 
operation-can have a range of broader 
market impacts that extend beyond the 
effect on complying facilities and their 
direct customers. In addition, the 
impact of compliance requirements on 
directly affected facilities may be seen 
differently when the analysis considers 
the impact on those facilities in the 

context of the broader electricity market 
instead of looking at the impact on a 
standalone, single-facility basis. 

IPM V3.02 provides outputs for the 
North American Electric Reliability 
Corporation (NERC) regions that lie 
within the continental United States. 
IPM V3.02 does not analyze electric 
power operations in Alaska and Hawaii 
because these states' electric power 
operations are not connected to the 
continental U.S. power grid. 

IPM V3.02 is based on an inventory of 
U.S. utility- and non-utility-owned 
boilers and generators that provide 
power to the integrated electric 
transmission grid, as recorded in the 
Department of Energy's Energy 
Information Administration databases as 
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of 2005. 80 The IPM baseline universe of 
facilities includes 533, or nearly all, of 
the 559 electric generating facilities that 
EPA estimates will be within the scope 
of today's proposed rule. 81 IPM Version 
3.02 embeds a baseline energy demand 
forecast that is derived from the 
Department of Energy's Annual Energy 
Outlook 2008 (AE02008). IPM V3.02 
incorporates in its analytic baseline the 
expected compliance response for the 
following air regulations affecting the 
power sector: Title IV of the Clean Air 
Act (the Acid Raid Program); the NOx 
SIP Call; various New Source Review 
(NSR) settlements; 82 and several state 
rules 83 affecting emissions of S02 and 
NOx that were finalized through 
February 3, 2009. IPM also includes 
state rules that have been finalized and/ 
or approved by a state's legislature or 
environmental agency, and in certain 
instances, facility-level compliance 
technology installations that have 
already been undertaken because of 
CAl R requirements. 84 8s 

80 In some instances, facility information has been 
updated to reflect known material changes in a 
plant's generating capacity since 2005. 

81 The exclusions of facilities from the IPM 
analysis include 4 facilities that are located in 
Alaska or Hawaii (and thus not included in I PM), 
4 "lower-48" facilities that are not connected to the 
integrated electric transmission grid, 7 facilities 
excluded from the IPM baseline as the result of 
custom adjustments made by ICF, and 11 facilities 
that are not explicitly present in the 316(b) facility 
dataset for this analysis. See Chapter 6 of the EBA 
report for more detai Is. 

82 1nclude agreements between EPA and Southern 
Indiana Gas and Electric Company (Vectren), Public 
Service Enterprise Group, Tampa Electric Company, 
We Energies (WEPCO), Virginia Electric & Power 
Company (Dominion), Santee Cooper, Minnkota 
Power Coop, American Electric Power (AEP), East 
Kentucky Power Cooperative (EKPC), Nevada 
Power Company, Illinois Power, Mirant, Ohio 
Edison, and Kentucky. 

83 Include current and future state programs in 
Connecticut, Delaware, Georgia, Illinois, Maine, 
Maryland, Massachusetts, Minnesota, Missouri, 
New Hampshire, North Carolina, New Jersey, New 
York, Oregon, Texas, and Wisconsin. 

84 For a detailed description of IPM Version 3.02, 
see Chapter 6 of the EBA report. 

85 At the time that EPA began analyzing the 
Proposed Existing Facilities Rule options, the 
Agency was sti II de vel oping the regulatory 
standards to replace CAIR requirements. The 
Transport Rule, which replaces CAIR, was proposed 
on July 6, 2010, i.e., after EPA began to develop the 
baseline for the current 316(b) existing facilities 
rule analyses. Consequently, the IPM baseline used 
for the analysis of the Proposed existing facilities 
rule options does not reflect requirements under the 
newly proposed Transport Rule. However, because 
EPA used IPM v3.02 EISA, i.e., the same IPM 
version used for the market model analysis of 
316(b) regulatory options, to assess the impact of 
the proposed Transport Rule on the U.S. electric 
power sector, the 316(b) baseline includes other 
important existing regulations currently affecting 
this industry sector. Consequently, on balance, EPA 
judges that the performance of the market model 
analyses against the v3.02 ElSA constitutes a 
reasonable cost and economic impact analysis for 
the Proposed Existing Facilities Rule-in particular, 

EPA recognizes that due to downtime 
or connection outages estimated to 
occur in conjunction with installation of 
several of the technologies, and the 
number of facilities that will need to 
come into compliance over the years 
after today's rule is promulgated, short
term electric reliability issues could 
occur unless care is taken within each 
region to coordinate outages with NERC 
and, where possible, with normal 
scheduled maintenance operations. 
Based on this concern, EPA's options 
were developed with flexibility 
provided to the permit authority to 
tailor compliance timelines. EPA 
anticipates in those instances where 
local electric reliability could be 
affected, facilities would notify the 
Director via provisions in the permit 
application. Once approved, facilities 
would receive workable construction 
schedules from permit writers to 
schedule installation down times 
without negatively impacting electric 
supply reliability. 

In performing analyses based on IPM 
V3.02, EPA first developed a baseline
i.e., without regulation-projection of 
electricity markets and facility 
operations over the period from the 
expected promulgation date, 2012, 
through 2028 (pre-regulation baseline 
case). EPA then overlaid this analysis 
with the estimated compliance costs 
and other operating effects-downtime 
for installation of compliance 
technology and energy penalty-for in
scope facilities under selected 
regulatory options (post-compliance 
cases). 

For the IPM analysis, EPA analyzed 
three options that closely correspond to 
those discussed elsewhere in this 
document: (1) Non-Cooling Tower
Based Impingement and Entrainment 
requirements at all in-scope facilities 
(Option 1: IM Everywhere), (2) 
Impingement Mortality Controls at all 
in-scope facilities, and Cooling Towers 
at all in-scope facilities with DIF 
exceeding 125 MGD (Option 2: IM 
Everywhere and EM for Facilities with 
DIF>125MGD), and (3) Cooling Towers 
at all in-scope facilities (Option 3: I&E 
Mortality Everywhere). 86 The fourth 
option discussed elsewhere in this 
document-Option 4: Non-Cooling 
Tower-Based Impingement and 
Entrainment requirements at all in
scope facilities with DIF of 50 MGD or 

given the uncertainties regarding the final standards 
promulgated, and the specific requirements that 
States wi II adopt in i mpl ementi ng the Transport 
Rule. 

86 The costs as analyzed in IPM differ slightly 
from those used in the non-1 PM analyses. For more 
detai Is on these differences see Chapter 6 of the 
EBA report. 

more-was not analyzed in IPM due to 
time constraints. Since this option 
mimics the requirements of Option 1, 
but only applies them to a subset of in
scope facilities, the findings for this 
option in the IPM analysis would be 
lower than those estimated for Option 1. 

The IPM V3.02 runs provide analysis 
results for selected run-years. EPA 
specified these analysis years taking 
into account the expected promulgation 
date for today's Proposed Existing 
Facilities Regulation (2012), the years in 
which facilities would be expected to 
install compliance technology and 
achieve compliance (2013-2027), 87 and 
the years in which all complying 
facilities would be expected to achieve 
compliance (2028 and subsequent 
years). In the following sections, EPA 
reports results for the analysis year 
2028, which is the first year after 
promulgation in which all in-scope 
facilities would be expected to have 
achieved compliance and thus 
represents a steady state of post
compliance operations, i.e., the steady
state year.88 In addition, EPA also 
analyzed potential electricity market
level effects for years during which 
facilities would be expected to shut 
down operations temporarily to 
complete technology installation. For 
the IPM-based analyses of 1M-only 
installations, the specified compliance 
window is from 2013 to 2017, for 
cooling tower installations by fossil fuel 
electric power generating facilities from 
2018 to 2022, and for cooling tower 
installations by nuclear electric power 
generating facilities from 2023 to 2027. 
Consequently, the analysis of 
compliance technology installation 
downtime used output from model run
years 2015 for IM technology 
installations and 2020 and 2025 for CT 
installations by fossil fuel and nuclear 
electric power generating facilities, 
respectively. The impacts of the analysis 
options are measured as the difference 
between key economic and operational 
impact metrics between the pre
regulation baseline case and the post
compliance case. 

87 For the IPM-based analyses of 1M-only 
installations, the specified compliance window is 
from 2013 to 2017, for cooling tower installations 
by fossi I fuel electric power generating faci lilies 
from 2018 to 2022, and for cooling tower 
installations by nuclear electric power generating 
faci I i ties from 2023 to 2027. 

88 The first year of full compliance is 2028 for 
Options 2 and 3, and 2018 for Option 1. To 
facilitate comparison of market-level impacts across 
options, this presentation focuses on 2028 as the 
steady state comparison year. 
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a. Analysis Results for the Year 2028-
To Reflect Steady State, Post
Compliance Operations 

For the steady-state analysis (year 
2028), EPA considered impact metrics 
of interest at three levels of aggregation: 
(1) Impact on national and regional 
electricity markets, (2) impact on the 
group of in-scope power generating 
facilities {i.e., facilities that are expected 
to be within the scope of today's 
proposed regulation but do not 
necessarily incur technology cost), and 
(3) impact on individual in-scope 
faci I i ties. 

(1) Impact on National and Regional 
Electricity Markets 

For the assessment of market level 
impacts, EPA considered five output 
metrics from IPM V3.02: (1) Incremental 
capacity closures, calculated as the 
difference between capacity under the 
regulatory options and capacity under 
the base case, which includes both full 

facility closures and partial facility 
closures {i.e., unit closures) in aggregate 
capacity terms; (2) incremental capacity 
closures as a percentage of baseline 
capacity; (3) post-compliance changes in 
variable production costs per MWh, 
calculated as the sum of total fuel and 
variable O&M costs divided by net 
generation; (4) post-compliance changes 
in energy price, where energy prices are 
defined as the wholesale prices received 
by facilities for the sale of electric 
generation; and (5) post-compliance 
changes in pre-tax income, where pre
tax income is defined as total revenue 
minus the sum of fixed and variable 
O&M costs, fuel costs, and annualized 
capital costs. 

Exhibit Vll-12 reports results for the 
three market model analysis Options for 
each of the five metrics above, with 
national totals and detail at level of 
regional electricity markets defined on 
the basis of the current NERC regions. 
These market model analysis options 
correspond to regulatory Options 1, 2, 

and 3 (EPA did not run Option 4 
separately because EPA assumes 
baseline MW capacity basis Options 1 
and 4 are similar, and Option 4 is less 
stringent than Option 1. Results for 
Option 1 can be viewed as an upper 
bound estimate of the market impacts of 
Option 4 in Exhibits Vll-12, Vll-13, 
Vll-14, and Vll-15). The NERC regions 
are as follows: ERGOT (Electric 
Reliability Council of Texas), FRCC 
(Florida Reliability Coordinating 
Council), MRO (Midwest Reliability 
Organization), NPCC (Northeast Power 
Coordination Council), RFC 
(ReliabilityFirst Corporation), SERC 
(Southeastern Electricity Reliability 
Council), SPP (Southwest Power Pool), 
and WECC (Western Electricity 
Coordinating Council). 

Additional results are presented in 
Chapter 6 of the EBA report. Chapter 6 
also presents a more detailed 
interpretation of the results of the 
market-level analysis. 

EXHIBIT Vll-12-1 MPAGT OF MARKET MODEL ANALYSIS OPTIONS ON NATIONAL AND REGIONAL MARKETS AT THE YEAR 
2028 

Incremental closures Change in vari- Change in en- Change in pre-
NERC region Baseline capacity able production ergy price per tax income 

(MW) Capacity (MW) I Percent of base- cost per MWh MWh (2009 $) 
line capacity (%) (%) (%) 

Option 1: IM Everywhere 

ERGOT ............................. 98,757 151 0.2 ¥0.1 0.0 ¥0.4 
FRGG ............................... 79,298 75 0.1 0.3 0.0 ¥0.4 
MRO ................................. 71,200 29 0.0 ¥0.4 0.0 ¥1.0 
NPGC ............................... 79,688 682 0.9 ¥0.4 0.1 0.3 
RFG .................................. 244,700 ¥279 ¥0.1 0.2 0.1 ¥0.1 
SERC ............................... 286,461 ¥79 0.0 ¥0.1 0.0 ¥0.4 
SPP .................................. 67,703 13 0.0 0.0 0.0 ¥0.5 
WECG .............................. 219,764 9 0.0 0.0 0.0 ¥0.1 

Total .......................... 1,147,571 601 0.1 0.0 NA ¥0.3 

Option 2: IM Everywhere and EM for Facilities with DIF > 125 MGD 

ERGOT ............................. 98,757 4,462 4.5 ¥1.1 0.2 ¥9.5 
FRGG ............................... 79,298 36 0.0 1.2 0.1 ¥4.7 
MRO ................................. 71,200 806 1.1 1.5 0.1 ¥8.4 
NPCC ............................... 79,688 3,862 4.8 ¥2.6 ¥1.6 ¥10.4 
RFG .................................. 244,700 3,197 1.3 2.7 0.3 ¥10.3 
SERC ............................... 286,461 903 0.3 2.0 ¥0.1 ¥8.9 
SPP .................................. 67,703 969 1.4 0.9 ¥0.1 ¥8.6 
WECG .............................. 219,764 184 0.1 0.1 ¥0.3 ¥0.8 

Total .......................... 1,147,571 14,418 1.3 1.0 NA ¥7.6 

Option 3-I&E Mortality Everywhere 

ERGOT ............................. 98,757 4,498 4.6 ¥1.2 0.2 ¥9.5 
FRGG ............................... 79,298 36 0.0 1.3 0.1 ¥4.8 
MRO ................................. 71,200 801 1.1 1.5 0.1 ¥9.1 
NPCC ............................... 79,688 3,861 4.8 ¥2.7 ¥1.7 ¥11.0 
RFC .................................. 244,700 3,195 1.3 2.7 0.5 ¥10.2 
SERC ............................... 286,461 997 0.3 2.0 0.0 ¥8.9 
SPP .................................. 67,703 1,004 1.5 0.9 0.0 ¥8.7 
WECG .............................. 219,764 183 0.1 0.1 ¥0.3 ¥0.9 

Total .......................... 1,147,571 14,576 1.3 1.0 NA ¥7.7 
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As reported in Exhibit Vll-12, the 
market model analysis indicates that 
Option 1 would have very small effects 
on overall electricity markets, on both a 
national and regional sub-market basis, 
in the year 2028, the first analysis year 
of full compliance with the regulation. 
At the national level, the analysis 
indicates a total reduction in capacity 
from closures of 601 MW, or less than 
0.1 percent of the total capacity baseline 
in 2028. At the regional level, the 
greatest capacity reduction, 682 MW, 
occurs in the NPCC region; this 
reduction would be approximately 0.9 
percent of baseline capacity. Two NERC 
regions-RFC and SERC-are estimated 
to experience avoided capacity 
closures-i.e., one or more generating 
units that are otherwise projected to 
cease operations in the baseline become 
more economically attractive sources of 
electricity in the post-compliance case, 
because of relative changes in the 
economics of electricity production 
across the full market, and thus avoid 
closure. This counterintuitive result is 
due to the integrated nature of 
electricity markets. 

At the national level, the variable 
production cost of electricity stays 
essentially the same, but with small 
variations by region. The greatest 
increase occurs in FRCC (0.3 percent) 
and the largest decline occurring in 
MRO and NPCC (0.4 percent). Energy 
prices also change little across NERC 
regions, with NPCC and RFC recording 
small increases of 0.1 percent-these 
very small estimated changes in energy 
prices are essentially within the analytic 
"noise" of the market model analysis 
system. Given the additional costs from 
compliance with almost no change in 
electricity prices, national sector-level 
pre-tax income is projected to decline 
slightly, by 0.3 percent. All regions 
except NPCC experience a decrease in 
pre-tax income; the greatest decrease, 
approximately 1.0 percent, occurs in 
MRO.s9 

Option 2 requires that facilities with 
cooling water design intake of 125 MGD 
or less meet non-cooling tower-based 
impingement mortality requirements 
and site-specific entrainment mortality 
BTA {i.e., Option 1 specifications), 
while facilities with cooling water 
design intake exceeding 125 MGD 
install cooling towers. As expected, the 
market model analysis projects that the 
more expensive Option 2 with some 
facilities installing cooling towers 
would have a greater impact than 
Option 1 on national and regional 
electricity markets. Under Option 2, 
capacity closures total 14,418 MW, or 
1.3 percent of the baseline capacity 
value, with all regions projected to incur 
closures. The largest percentage impact 
occurs in NPCC, with a loss of 
approximately 4.8 percent of the 
baseline capacity value. Similarly, 
variable production costs for electricity 
generation increase nationally by 
approximately 1.0 percent, with the 
largest increase occurring in RFC, at 2.7 
percent; only two of the 8 NERC 
regions-ERGOT and NPCC
experience a decline of 1.1 percent and 
2.6 percent, respectively. The effect on 
energy prices varies across regions, with 
RFC recording the largest increase, at 
0.3 percent, and NPCC recording the 
largest decline, 1.6 percent. Finally, as 
would be expected with the higher 
compliance outlays, longer installation 
downtimes, and energy penalties with 
some facilities installing cooling towers 
under Option 2, total sector pre-tax 
income is more materially affected 
compared to Option 1: At the national 
level, pre-tax income declines by 7.6 
percent. All regions experience a loss in 
pre-tax income, with the largest loss 
occurring in NPCC, at 10.4 percent. 

The market model analysis projects 
that the most expensive option, Option 
3 (I&E Mortality Everywhere), would 
have a slightly greater impact on 
national and regional electricity markets 
than Option 2, as more in-scope 

facilities are required to install cooling 
towers (nearly all) to meet compliance 
requirements. Under Option 3, capacity 
loss is nearly the same as under Option 
2-14,576 MW or 1.3 percent of the 
baseline capacity value-with all 
regions projected to incur closures. As 
under Option 2, the largest percentage 
impact under Option 3 occurs in NPCC, 
with a loss of approximately 4.8 percent 
of the baseline capacity value. Similarly, 
the impact on variable production costs 
for electricity generation under Option 3 
is approximately the same as under 
Option 2 at the national and regional 
level. At the national level, variable 
production costs increase by 1.0 
percent, with the largest increase also 
occurring in RFC, at 2.7 percent; again, 
only two of the 8 NERC regions
ERGOT and NPCC-record a decline of 
1.2 percent and 2.7 percent, 
respectively. The effect on energy prices 
also varies across regions, with RFC 
recording the largest increase of 0.5 
percent and NPCC recording the largest 
decline of 1.7 percent. The impact on 
total sector pre-tax income under 
Option 3 is also similar to the impact 
under Option 2; at the national level, 
pre-tax income declines by 7.7 percent 
with all regions experiencing a loss in 
pre-tax income. 

(2) Impact on In-Scope Facilities 

EPA used IPM V3.02 results for 2028 
to assess the potential impact of the 
regulatory Options on the subset of 
electric generating facilities that are 
estimated to be within the scope of 
today's proposed regulation compliance 
requirements. Only results for in-scope 
facilities are reported in this analysis. 

Exhibit Vll-13 reports results for the 
first three of the regulatory Options for 
in-scope facilities, as a group. Chapter 6 
of the EBA presents a more detailed 
interpretation of the results of the 
analysis of today's Proposed Existing 
Facilities Regulation. 

EXHIBIT Vll-13-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS ON IN-SCOPE FACILITIES, AT THE YEAR 2028 

Incremental closures Change in 

Baseline capacity variable 
NERC region Percent of production cost (MW) Capacity baseline per MWh (MW) capacity (percent) 

Option 1-lM Everywhere 

~~zgT .. ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ·.·.·.:::::::::::::::::::::::::::: I ;~:;~~ I ¥991 
¥11 

¥0.31 
0.0 

¥0.2 
0.0 

89 1PM does not model traditional utility rate 
regulation but attempts to capture price effects as 
though they occur in competitive, deregulated 
markets. As a result, the price effects estimated in 
IPM may be less than those that would actually 

occur, given that most States continue to operate 
under traditional utility regulation. Likewise, the 
proposed rule's impact on electric generators' net 
income may be overstated. In contrast, the 
electricity rate impact analyses presented earlier in 

this section (Section VII. 2), assume full pass
through of compliance costs as increased electricity 
prices, which may more closely approximate the 
price effect in regulated markets, but could 
overstate the price effect in deregulated markets. 
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EXHIBIT Vll-13-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS ON IN-SCOPE FACILITIES, AT THE YEAR 2028-
Continued 

Incremental closures Change in 
Baseline capacity variable 

(MW) Capacity Percent of production cost 
baseline per MWh 

NERC region 
(MW) capacity (percent) 

M~ ................................................................................................ . 29,131 298 1.0 ¥0.3 
NPCC .............................................................................................. . 33,618 859 2.6 ¥1.2 
RFC ................................................................................................. . 138,519 ¥95 ¥0.1 0.1 
SERC ............................................................................................. .. 151,806 198 0.1 0.0 
SPP ................................................................................................. . 23,879 ¥102 ¥0.4 ¥0.2 
WECC ............................................................................................. . 38,906 9 0.0 ¥0.1 

Total ......................................................................................... . 479,054 1,056 0.2 ¥0.1 

Option 2-lM Everywhere and EM for Facilities With DIF 125 MGD 

ERGOT ........................................................................................... . 35,985 
27,210 
29,131 
33,618 

FRCC .............................................................................................. . 
M~ ................................................................................................ . 
NPCC .............................................................................................. . 
RFC ................................................................................................ .. 138,519 

151,806 
23,879 
38,906 

SERC .............................................................................................. . 
SPP ................................................................................................. . 
WECC ............................................................................................. . 

Total ......................................................................................... . 479,054 

Option 3-I&E Mortality Everywhere 

ERGOT ........................................................................................... . 35,985 
27,210 
29,131 
33,618 

FRCC .............................................................................................. . 
M~ ................................................................................................ . 
NPCC .............................................................................................. . 
RFC ................................................................................................. . 138,519 

151,806 
23,879 
38,906 

SERC ............................................................................................. .. 
SPP ................................................................................................. . 
WECC ............................................................................................. . 

Total ......................................................................................... . 479,054 

The market model analysis results for 
in-scope facilities show a greater degree 
of adverse impact than that observed 
over all generating units. These more 
substantial adverse impacts among the 
directly affected in-scope units are offset 
by generally positive changes in 
capacity and energy production at the 
facilities that are not directly by the 
proposed rule's requirements, and 
which are not included in this section's 
analysis. 

Under Option 1, today's preferred 
option, looking over all in-scope 
facilities, the total capacity loss from 
early retirements is 1,056 MW at the 
national level, or 0.2 percent of baseline 
capacity in the in-scope units. The 
impact on capacity retirements varies 
across NERC regions with 4 out of 8 
regions recording capacity closures and 
the remaining 4 experiencing avoided 
capacity closures. Some closures (or 
avoided closures) are full facility 
closures (i.e., all generating units at the 
facility close or avoid closure), while 
others are partial closures {i.e., at least 
one generating unit at the facility is 

assessed as closing, or avoiding closure, 
in the post-compliance case). Overall, 
39 generating units close (approximately 
9,874 MW) and 30 generating units 
avoid closure (approximately 8,819 
MW) in the post-compliance case, 
resulting in net closure of 9 generating 
units (approximately 1,055 MW). The 39 
generating unit closures reflect full 
closure of 20 units in 13 facilities (5,647 
MW) and partial closure of 19 units in 
16 facilities (4,227 MW). The largest 
capacity loss occurs in NPCC (859 MW 
or 2.6 percent of baseline capacity). 

As described in the preceding section, 
these net losses of capacity due to early 
retirements among in-scope facilities are 
offset at the total market level by 
capacity increases among other 
facilities. These capacity increases 
typically occur through "earlier" 
construction of new generating units or 
repowering of existing units. These new 
units also typically operate with higher 
energy efficiency and lower electricity 
production cost. As a result, the early 
retirements among in-scope facilities 
under the proposed regulatory option 

5,486 
¥336 

969 
4,415 
3,329 

433 
2,285 

234 

16,815 

5,528 
¥336 
1,016 
4,415 
3,329 

699 
2,259 

234 

17,144 

15.2 
¥1.2 

3.3 
13.1 
2.4 
0.3 
9.6 
0.6 

3.5 

15.4 
¥1.2 

3.5 
13.1 
2.4 
0.5 
9.5 
0.6 

3.6 

¥4.3 
0.1 
2.6 

¥8.8 
1.9 
2.1 

¥1.2 
0.7 

0.5 

¥4.9 
0.0 
2.7 

¥9.0 
2.0 
2.1 

¥2.3 
0.8 

0.4 

have little impact at the level of national 
and regional electricity markets. 

Finally, at the national level, variable 
production costs decline by 
approximately 0.1 percent as older, less
efficient plants close and are replaced 
by newer plants in the IPM model. 
These effects vary by region, with some 
regions experiencing slight increases, 
while other regions experience slight 
decreases. These findings of very small 
national and regional effects in these 
impact metrics confirm EPA's 
assessment, stated in the preceding 
paragraph, that the assessed capacity 
closures among in-scope facilities are of 
little economic consequence in national 
and regional electricity markets. 

Again, the findings for the more 
expensive Option 2 (IM Everywhere and 
EM for Facilities with DIF > 125MGD) 
are of greater consequence, as some 
facilities would be required to incur the 
cost of cooling tower installation. The 
total loss in capacity in 2028 is assessed 
at 16,815 MW, with the largest capacity 
loss of 15.2 percent occurring in NPCC. 
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In the same way as reported for 
Option 1, the capacity loss of 16,815 
MW under Option 2 also reflects a 
combination of early retirements and 
avoided retirements of generating units. 
Under Option 2, 149 generating units 
close (36,163 MW) and 86 generating 
units avoid closure (19, 186 MW), 
leading to an estimated net closure of 63 
generating units (16,977 MW). Out of 
the 149 closed units, 72 units (22,976 
MW) are in 35 fully closed facilities and 
77 units (13,186 MW) are in 46 partially 
closed facilities. 

Under Option 2, the findings for the 
change in variable production cost are 
also considerably larger compared to 
Option 1. At the national level, Option 
2 results in a 0.5 percent increase in 
variable production cost. This effect 
varies considerably by region, with 
NPCC recording the largest decrease in 
variable production costs (8.8 percent) 
and MRO incurring the largest increase 
(2.6 percent). 

The analysis results for Option 3 are 
similar to those for Option 2, and again 
show a greater degree of impact on 
capacity and electricity generation 
among in-scope facilities compared to 
the degree of impact observed at the 
market level. At the national level, 
Option 3 results in 17,144 MW of retired 
capacity (compared to 16,815 MW 
under Option 2), which is 
approximately 3.6 percent of total 
baseline in-scope capacity (compared to 
3.5 percent under Option 2). As is the 
case for Options 1 and 2, the net 
capacity reduction of 17,144 MW 
reported for Option 3 includes early 
retirement and avoided retirement of 

generating units. Under Option 2, 162 
generating units close (37,255 MW) and 
88 generating units avoid closure 
(20,258 MW), leading to an estimated 
net closure of 74 generating units 
(16,997 MW). Out of the 162 closed 
units, 79 units (23,262 MW) are in 39 
fully closed facilities and 83 units 
(13,992 MW) are in 50 partially closed 
faci I i ties. 

The impact on variable production 
costs observed for Option 3 is similar in 
magnitude to that observed for Option 2. 
At the national level, variable 
production costs decline by 
approximately 0.4 percent. Under 
Option 3, this effect also varies 
considerably by region, with NPCC, 
again, recording the largest decrease in 
variable production costs (9.0 percent) 
and MRO incurring the largest increase 
(2.7 percent). 

(3) Impact on Individual In-Scope 
Facilities 

Results for the group of in-scope 
facilities as a whole may mask shifts in 
economic performance among 
individual facilities subject to today's 
proposed rule. To assess potential 
facility-level effects, EPA analyzed 
facility-specific changes between the 
base case and the post-compliance cases 
for the following metrics: (1) Capacity 
utilization (defined as annual generation 
(MWh) divided by [capacity (MW) times 
8,760 hours]), (2) electricity generation, 
(3) revenue, (4) variable production 
costs per MWh, defined as variable 
O&M cost plus fuel cost divided by net 
generation, and (5) pre-tax income, 
defined as total revenues minus the sum 

of fixed and variable O&M costs, fuel 
costs, and capital costs. 

Exhibit Vll-14 presents the estimated 
number of in-scope facilities with 
specific degrees of change in operations 
and financial performance as a result of 
today's regulatory options. This exhibit 
excludes in-scope facilities with 
estimated significant status changes in 
2028 that render these metrics of change 
not meaningful-i.e., under the 
analyzed Option, a facility that is 
assessed as either a full or partial 
closure between the base case and the 
post-compliance case. This is done 
because the measures presented in 
Exhibit Vll-11 such as change in 
revenue would not be meaningful for 
these facilities. For example, for a 
facility that is projected to close in the 
post-compliance case, the reduction in 
revenue would be 100 percent. On this 
basis, 118 facilities are excluded from 
assessment under Option 1, 159 
facilities under Option 2, and 165 
facilities under Option 3. 

In addition, the change in variable 
production cost per MWh of generation 
could not be developed for facilities that 
have zero generation in either the 
baseline or post-compliance cases. For 
these facilities-28, 21, and 18 facilities 
under Options 1, 2, or 3, respectively
variable production cost per MWh 
cannot be calculated for one or other of 
the two cases (because the divisor, 
MWh, is zero), and therefore the change 
in variable production cost per MWh 
cannot be meaningfully determined. 
Facilities excluded from this assessment 
are recorded in the "N/A" column. 

EXHIBIT Vll-14-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS ON INDIVIDUAL IN-SCOPE FACILITIES AT THE YEAR 
2028-NUMBER OF FACILITIES BY IMPACT MAGNITUDE 

Reduction No Increase 
Economic measures N/Ab 

> 3% I 1-3% I < 1% change < 1% I 1-3% I > 3% 

Option 1-lM Everywhere 

Change in Capacity Utilization a ...................... 0 1 23 398 41 5 3 118 
Change in Generation ...................................... 6 7 39 391 26 0 2 118 
Change in Revenue ......................................... 5 3 164 4 282 13 0 118 
Change in Variable Production Costs/MWh .... 0 2 91 22 319 6 3 146 
Change in Pre-Tax Income .............................. 40 126 243 0 55 4 3 118 

Option 2-lM Everywhere and EM for Facilities With DIF > 125 MGD 

Change in Capacity Utilization a ...................... 13 18 102 147 104 24 22 159 
Change in Generation ...................................... 154 89 6 146 8 12 15 159 
Change in Revenue ......................................... 139 103 51 0 73 54 10 159 
Change in Variable Production Costs/MWh .... 3 5 24 14 107 55 201 180 
Change in Pre-Tax Income .............................. 267 33 55 0 28 23 24 159 

Option 3-I&E Mortality Everywhere 

Change in Capacity Utilization a ...................... 10 16 132 96 118 25 27 165 
Change in Generation ...................................... 184 110 6 95 9 10 10 165 
Change in Revenue ......................................... 158 127 44 0 49 38 8 165 
Chan g e in Variable Production Costs/MWh .... 4 8 15 9 74 63 233 183 
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EXHIBIT Vll-14-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS ON INDIVIDUAL IN-SCOPE FACILITIES AT THE YEAR 
2028-NUMBER OF FACILITIES BY IMPACT MAGNITUDE-Continued 

Reduction No Increase 
Economic measures N/Ab 

> 3% 1-3% < 1% change < 1% 1-3% > 3% 

Change in Pre-Tax Income .............................. 315 12 41 0 24 11 21 165 

a The change in capacity utilization is the difference between the capacity utilization percentages in the base case and post-compliance cases. 
For all other measures, the change is expressed as the percentage change between the base case and post-compliance values. 

b Facilities with status changes in either base case or post-compliance scenario have been excluded from these calculations. In addition, the 
change in variable production cost per MWh could not be developed for 28, 21, and 18 facilities with zero generation in either base case or Op
tions 1, 2, or 3 post-compliance scenarios, respectively. 

For Option 1, which corresponds to 
EPA's proposed option, the analysis of 
changes in individual facilities indicates 
that most facilities experience very 
slight effects-no change, or less than a 
1 percent reduction or 1 percent 
increase-in all of the impact metrics 
except Change in Pre-Tax Income. Only 
1 facility is estimated to incur a 
reduction in capacity utilization 
exceeding 1 percent; 13 facilities incur 
a reduction in generation exceeding 1 
percent; and 8 facilities incur a 
reduction in revenue exceeding 1 
percent. Only 9 facilities incur an 
increase in variable production costs 
exceeding one percent. The estimated 
change in pre-tax income is more 
consequential as 126 facilities are 
projected to incur reductions in pre-tax 
income of 1-3 percent and 40 facilities 
are projected to incur reductions in pre
tax income exceeding 3 percent of the 
baseline value. 

The findings for Option 2 are 
substantially more consequential 
com pared to those estimated for Option 
1. For 243 facilities, the reduction in 
generation is estimated to exceed 1 
percent; for 242 facilities, the reduction 
in revenue is estimated to exceed 1 
percent; for 256 facilities, the increase 
in variable production costs is estimated 
to exceed 1 percent. Again, the change 
in pre-tax income is more substantial, 

with 33 facilities expected to incur 
reductions in pre-tax income of 1-3 
percent and 267 facilities, greater than 
3 percent. 

As in the preceding discussions, the 
findings for Option 3 are slightly more 
consequential than those estimated for 
Option 2. For 294 facilities, the 
reduction in generation is estimated to 
exceed 1 percent; for 285 facilities, the 
reduction in revenue is estimated to 
exceed 1 percent; for 296 facilities, the 
increase in variable production costs is 
estimated to exceed 1 percent. The 
change in pre-tax income is more 
substantial, with 12 facilities expected 
to incur reductions in pre-tax income of 
1-3 percent and 315 facilities, greater 
than 3 percent. 

b. Analysis Results for the Years 2015, 
2020, and 2025-To Capture the Effect 
of Installation Downtime 

This section presents market-level 
results for today's proposed rule options 
for model run years 2015, 2020, and 
2025. As discussed above, run year 2015 
captures the period when in-scope 
facilities install IM technologies, while 
run years 2020 and 2025 capture the 
period when fossil fuel and nuclear 
facilities install cooling towers, 
respectively, and may incur installation 
downtime. Of particular importance as 
a potential impact, the additional unit 
downtime from installation of 

compliance technology would manifest 
as increased electricity production costs 
resulting from the dispatch of higher 
production cost generating units during 
the periods when units are taken offline 
to install compliance technologies. 
Because these effects are of most 
concern in terms of potential impact on 
national and regional electricity 
markets, this section presents results 
only for the total set of facilities 
analyzed in IPM (Exhibit Vll-15) and 
does not present results for the subset of 
only in-scope facilities. 

For the assessment of compliance 
technology installation downtime 
impacts at the national level, EPA 
considered five output metrics from IPM 
V3.02: (1) Changes in electricity 
generation, (2) changes in revenue, (3) 
cost changes, including changes in fuel 
costs, variable O&M costs, fixed O&M 
costs, and capital costs, (4) changes in 
pre-tax income, and (5) changes in 
variable production costs per MWh. For 
each measure of concern, Exhibit Vll-15 
presents the results for the base case and 
the existing facilities rule options for 
each downtime year, i.e., 2015, 2020, 
and 2025 and the percentage difference 
between the two. This section of the 
preamble discusses downtime impact at 
the national level only; for regional
level results see Appendix 6.A of EBA 
report. 

EXHIBIT Vll-15-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS DURING THE PERIOD OF INSTALLATION DOWNTIME 

Economic measures 
(all dollar values in $2009) 

Generation (TWh) ............................................................... . 
Revenue ($Millions) ............................................................ . 
Costs ($Millions) ................................................................ .. 

Fuel Cost .................................................................... .. 
Variable O&M .............................................................. . 
Fixed O&M .................................................................. .. 
Capital Cost ................................................................ .. 

Pre-Tax Income ($Millions) ................................................ .. 
Variable Production Cost ($/MWh) .................................... .. 

Option 1 
Baseline 

value Value 

2015 (2013-2017) 

4,320 
$212,857 
$144,212 
$81,076 
$12,034 
$43,697 

$7,405 
$68,646 

$21.55 

4,320 
$212,883 
$144,764 
$81,080 
$12,080 
$44,140 

$7,463 
$68,119 

$21.57 

I % Change 

0.0 
0.0 
0.4 
0.0 
0.4 
1.0 
0.8 

¥0.8 
0.1 

Option 2 

Value 

4,320 
$214,124 
$144,251 

$80,896 
$12,056 
$43,683 
$7,616 

$69,873 
$21.52 

I % Change 

0.0 
0.6 
0.0 

¥0.2 
0.2 
0.0 
2.8 
1.8 

¥0.2 

Option 3 

Value 

4,320 
$214,201 
$144,244 

$80,895 
$12,054 
$43,680 
$7,614 

$69,957 
$21.52 

I % Change 

0.0 
0.6 
0.0 

¥0.2 
0.2 
0.0 
2.8 
1.9 

¥0.2 
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EXHIBIT Vll-15-1 MPACT OF MARKET MODEL ANALYSIS OPTIONS DURING THE PERIOD OF INSTALLATION DOWNTIME

Continued 

Option 1 
Economic measures Baseline 

(all dollar values in $2009) value Value I % Change 

2020 (2018-2022) 

Generation (TWh) ............................................................... . 4,530 
$261,531 
$160,340 

$83,418 
$13,349 
$46,160 
$17,413 

Revenue ($Millions) ............................................................ . 
Costs ($Millions) ................................................................. . 

Fuel Cost ..................................................................... . 
Variable O&M .............................................................. . 
Fixed O&M ................................................................... . 
Capital Cost ................................................................. . 

Pre-Tax Income ($Millions) ................................................. . $101,191 
$21.36 Variable Production Cost ($/MWh) ..................................... . 

2025 (2023-2027) 

Generation (TWh) ............................................................... . 4,746 
$280,613 
$174,856 

$86,633 
$13,907 
$47,561 
$26,755 

Revenue ($Millions) ............................................................ . 
Costs ($Millions) ................................................................ .. 

Fuel Cost .................................................................... .. 
Variable O&M .............................................................. . 
Fixed O&M .................................................................. .. 
Capital Cost ................................................................ .. 

Pre-Tax Income ($Millions) ................................................ .. $105,757 
$21.18 Variable Production Cost ($/MWh) .................................... .. 

Because in-scope facilities would be 
required to meet compliance 
requirements not later than 5 years 
following rule promulgation, Option 1 
has downtime effects during only the 
five-year period of 2013-2017. Results 
for the year 2015 are indicative of 
annual effects during each of these 
years. With few facilities having an 
increase in net downtime under Option 
1, the estimated effects of downtime are 
relatively minor. Variable production 
costs increase by less than 0.1 percent. 
Another potential market level impact 
due to the incurrence of downtime is 
the possible increase in electricity 
prices and, consequently, revenue. At 
the market level, the change in total 
revenue is nearly zero, indicating very 
small overall effects on consumer 
prices. While these effects vary at the 
regional level, these effects are overall 
very small (see Appendix 6.A of the 
EBA). 

Unlike Option 1, Option 2 would be 
expected to have downtime effects 
during each of the three five-year 
periods, as 1M-only facilities comply 
during the first five years (2012-2017) 
following rule promulgation, fossil fuel 
facilities installing cooling tower 
technology comply during the second 
five years (2018-2022), and nuclear 
facilities installing cooling tower 
technology comply during the third five 
years (2023-2027). 

During the first five-year period 
(2012-2017), downtime effects under 

Option 2, although larger than those 
under Option 1, remain small. Variable 
production costs decline by a very 
minor amount, 0.2 percent, as the 
market begins to adjust overall in 
anticipation of the larger effects on 
capacity availability as the result of 
cooling tower installation in later years. 
Total market-level revenue increases by 
$1.2 billion, or 0.6 percent, indicating 
small effects on consumer prices. 

During the second five-year period 
(2018-2022), downtime effects are more 
pronounced under Option 2. At the 
market level, variable production costs 
decline again, by 0.8 percent, but 
revenue increases by nearly $9.0 billion, 
or 3.4 percent. Thus, the impact on 
consumer prices is greater during this 
period than during the preceding five 
years. Again, the reduction in variable 
production costs and revenue reflect 
replacement of generation from older, 
less efficient and higher fuel cost 
capacity, with generation from more 
energy efficient, lower production cost 
capacity. 

The greatest impact on variable 
production cost under Option 2 occurs 
during the third five-year period (2023-
2027), when nuclear facilities incur 
downtime during technology 
installation. Net downtime for cooling 
tower installation at nuclear facilities is 
estimated at 24 weeks compared to 0.3-
4 weeks for installations at fossil fuel 
facilities. During this period, variable 
production costs increase by $0.12 per 

Option 2 Option 3 

Value I % Change Value I % Change 

4,530 0.0 4,530 0.0 
$270,507 3.4 $270,709 3.5 
$167,450 4.4 $167,719 4.6 

$82,295 ¥1.3 $82,295 ¥1.3 
$13,661 2.3 $13,673 2.4 
$50,888 10.2 $51,016 10.5 
$20,605 18.3 $20,736 19.1 

$103,057 1.8 $102,990 1.8 
$21.18 ¥0.8 $21.18 ¥0.8 

4,746 0.0 4,746 0.0 
$282,363 0.6 $282,381 0.6 
$184,900 5.7 $185,148 5.9 

$86,812 0.2 $86,834 0.2 
$14,295 2.8 $14,299 2.8 
$53,500 12.5 $53,625 12.7 
$30,294 13.2 $30,390 13.6 
$97,463 ¥7.8 $97,233 ¥8.1 

$21.30 0.6 $21.31 0.6 

MWh or approximately 0.6 percent. 
Although variable production cost 
increases during this period (while 
declining during the preceding two five
year periods), annual revenue increases 
by a smaller amount, $1.8 billion, or a 
0.6 percent increase above baseline. The 
smaller increase in revenue, and by 
inference in consumer prices, results 
from the ongoing market adjustment 
with replacement of less efficient, 
higher fuel cost generation with more 
efficient, I ower fuel cost capacity. The 
effects at the national level vary at the 
regional level (see Appendix 6.A of the 
EBA). 

Like Option 2, Option 3 would be 
expected to have downtime effects 
during each of the three five-year 
periods. During the first five-year period 
(2012-2017), impacts are nearly 
identical to those of Option 2 at the 
national and regional level. At the 
national level, variable production costs 
decline by 0.2 percent, and total 
revenue increases by $1.2 billion, or 0.6 
percent, indicating small effects on 
consumer prices. While under Option 2, 
revenue declines by 0.2 percent, under 
Option 3 it increases by 0.5 percent. 
Further, under Option 3, the decline in 
variable production costs as well as the 
drop in electricity prices are slightly 
more significant. 

During the second five-year period 
(2018-2022), downtime effects of 
Option 3 are again similar to, but 
slightly higher than, those of Option 2. 
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At the national level, variable 
production costs decline by 0.8 percent, 
while revenue increases by $9.2 billion, 
or 3.4 percent. Again, the impact on 
consumer prices under Option 3 is 
greater during this period than during 
the preceding five years. 

As with Option 2, under Option 3 the 
greatest impact on variable production 
cost occurs during the third five-year 
period (2023-2027). During this period, 
market-level variable production costs 
increase by $0.13 per MWh or 
approximately 0.6 percent. Although 
variable production cost increases 
during this period (while declining 
during the preceding two five-year 
periods), annual revenue increases by a 
smaller amount, $1.8 billion, or a 0.6 
percent increase above baseline. 

At the regional level, as is the case for 
Option 2, under Option 3, these effects 
vary across regions. For all three 
analyzed five-year periods, the direction 
of the change in variable production 
costs, revenue, and electricity prices 
under Option 3 is the same as that 
under Option 2 for all NERC regions; the 
difference in the magnitude of change is 
not very pronounced either (see 
Appendix 6.A of the EBA). 

5. Summary of Economic Impacts 

EPA performed cost and economic 
impact assessment in two parts. The 
first set of cost and economic impact 
analyses-entity level impacts (at both 
the facility and parent company levels), 
an assessment of the potential electricity 
rate impact of compliance costs to the 
residential sector, and across sectors
reflects baseline operating 
characteristics of in-scope facilities and 
assumes no changes in those baseline 
operating characteristics-e.g., level of 
electricity generation and revenue-as a 
result of the requirements of the 
proposed regulatory options. The 
second set of analyses look at broader 
electricity market impacts-taking into 
account the interconnection of regional 
and national electricity markets, for the 
full industry, for in-scope facilities only, 
and as the distribution of impacts at the 
facility level. No single metric or impact 
level definitively measures economic 
impacts. Rather, EPA has considered the 
totality of these measures of economic 
impacts in concluding that there are no 
significant economic impacts associated 
with Option 1 (the preferred option) or 
Option 4, while there are considerably 
greater economic impacts associated 
with Options 2 and 3. 

VIII. Benefits Analysis 

A. Introduction 

This section presents EPA's estimates 
of the national environmental benefits 
of the options analyzed for 316(b) 
facilities. In this section, EPA describes 
how it calculated values for those 
benefits it could monetize. It also 
presents descriptive information for 
those benefits for which it could not 
develop a monetary value. The benefits 
assessed occur because of reductions in 
impingement, where fish and other 
aquatic life are trapped on equipment at 
the entrance to the CWIS, and 
entrainment, where aquatic organisms, 
eggs, and larvae are taken into the 
cooling system, passed through the heat 
exchanger, and then discharged back 
into the source water body, (I &E 
mortality) at cooling water intake 
structures (CWIS) affected by the 
proposed rulemaking. I&E mortality 
kills or injures large numbers of aquatic 
organisms at all life stages. Based on 
impingement mortality and entrainment 
data presented in I&E mortality facility 
studies, EPA assumes a mortality rate of 
100% for both impinged and entrained 
individuals. Mortality rates are then 
adjusted based on the efficiency of 
technology in place. 90 By reducing I&E 
mortality rates, the proposed options are 
likely to increase the number offish, 
shellfish, and other aquatic organisms in 
affected water bodies. In turn, this 
increased number of aquatic organisms 
directly improves welfare for 
individuals using the affected aquatic 
resources, generating so-called "use 
benefits" such as increases to the value 
of recreational and commercial 
fisheries. Reductions to I&E mortality 
also improve welfare for individuals 
absent any use of the affected resources, 
so-called "nonuse benefits," such as 
improved ecosystem function and 
resource bequest values. Section VIII.D 
provides an overview of the types and 
sources of benefits anticipated, how 
these benefits are estimated, the level of 
benefits that the proposed options 
would achieve, and how monetized 
benefits compare to costs. 

EPA derived national benefit 
estimates for the proposed options from 
a series of regional studies representing 
a range of water body types and aquatic 
resources. Section VIII.B provides detail 
on the regional study design. Sections 
VIII.C through VII I.E briefly describe the 
methods EPA used to evaluate I&E 
mortality impacts at Section 316(b) 
facilities, and to derive an economic 
value associated with these losses. 

eo See discussion in Section Ill on entrainment 
mortality data and assumptions. 

Further, because IPM does not predict 
where new capacity occurs, and EPA 
has not identified any other information 
projecting where new units would be 
located, EPA did not estimate benefits 
associated with new capacity (i.e. new 
units at an existing facility). As noted 
above, EPA also did not include costs 
for these new units in its social cost 
analysis. This is consistent with EPA's 
treatment of new facilities, such as new 
offshore oil and gas facilities in the 
Phase Ill rule. 

The methodologies used to estimate 
benefits of proposed options are largely 
built upon those used to estimate 
benefits for the suspended Phase II 
regulation and the remanded rule for 
316(b) Phase Ill existing facilities. In 
addition to updating these analyses, 
EPA more fully investigated the effects 
of I&E mortality on threatened and 
endangered (T&E) species, and 
improved its estimation of nonuse 
benefits. The 2011 Environmental and 
Economic Benefits Analysis document 
for the proposed 316(b) Existing Facility 
rule (hereafter EEBA) provides detailed 
descriptions of the these new 
methodologies used to analyze the 
benefits of proposed regulatory options, 
and provides references to (i) Part A of 
the 2004 Regional Benefits Analysis for 
the suspended Final Section 316(b) 
Phase II Rule, and (ii) Part A of the 2006 
Regional Benefits Analysis Document 
for the Final Section 316(b) Phase Ill 
Existing Facilities Rule for analyses 
using similar methodologies. 

The EEBA document provides EPA's 
benefit estimates for the proposed 
options. EPA relied on information on 
cooling water systems and intake 
structures already in place collected in 
the Section 316(b) Industry Surveys (the 
Industry Screener Questionnaire (SQ) 
and the Detailed Industry Questionnaire 
(DQ)) to estimate the number of 
manufacturing facilities that would 
potentially be in-scope of the regulatory 
options considered for the Proposed 
Existing Facilities Rule. Because the 
DQs were sent to a sample of the 
manufacturing industries that use 
cooling water, the respondents were 
assigned sample weights designed to 
represent other facilities that were not 
covered in the survey. For the analysis 
of in-scope Electric Generators, EPA 
used information on cooling water 
systems and intake structures already in 
place, from 656 in-scope facilities that 
responded to the 2000 Section 316(b) 
Surveys (the Industry Short Technical 
Questionnaire (STQ) and the Detailed 
Industry Questionnaire (DQ)). All in
scope facilities have design intake flow 
of at least 2 million gallons per day 
(MGD). Regional benefits are estimated 
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from the sample of facilities for which 
there is sufficient DQ information to 
estimate the environmental impacts of 
regulatory options. The environmental 
impacts from the set of explicitly 
analyzed facilities are then extrapolated 
to the universe of facilities within a 
region using statistical weights 
developed for this analysis. National 
benefits are estimated as the sum of all 
regional benefits. 

B. Regional Study Design 

EPA evaluated the benefits of today's 
rule in seven study regions (California, 91 

North Atlantic, Mid Atlantic, South 
Atlantic, Gulf of Mexico, Great Lakes, 
and Inland). Regions were defined based 
on ecological similarities within regions 

(e.g. similar communities of aquatic 
species), and on characteristics of 
commercial and recreational fishing 
activities. The five coastal regions 
identified (California, North Atlantic, 
Mid-Atlantic, South Atlantic, and Gulf 
of Mexico) correspond to those of the 
National Oceanic and Atmospheric 
Administration's National Marine 
Fisheries Service (NMFS). The Great 
Lakes region includes Lake Ontario, 
Lake Erie, Lake Huron (including Lake 
St. Clair), Lake Michigan, Lake Superior, 
and the connecting channels (Saint 
Mary's River, Saint Clair River, Detroit 
River, Niagara River, and Saint 
Lawrence River to the Canadian border) 
as defined in 33 U.S.C. 1268, Sec. 

118(a)(3)(b). The Inland region includes 
all remaining facilities that withdraw 
water from freshwater lakes, rivers, and 
reservoirs. Notably, of the 521 facilities 
that are located on freshwater streams or 
rivers, 31 percent (164) of these facilities 
have average intake greater than 5 
percent of the mean annual flow of the 
source waters. During periods of low 
river flow, or during periods of higher 
than average withdrawals of cooling 
water, the proportionate withdrawal of 
source waters may be much higher. 
Thus, the potential for adverse 
environmental impacts may increase. 
The number and total operational intake 
flow of all 316(b) facilities by study 
region is presented in Exhibit Vlll-1. 

EXHIBIT VIII-1-NUMBER OF FACILITIES AND TOTAL MEAN OPERATIONAL FLOW (BGD), BY REGION 

Region 

Number of 
potentially 
regulated 
facilities a 

Once-through Closed-cycle flow Total flow 

California b ....................................................................................... . 

Great Lakes .................................................................................... . 
Inland c ............................................................................................ . 

Mid-Atlantic ..................................................................................... . 
Gulf of Mexico ................................................................................. . 
North Atlantic .................................................................................. . 
South Atlantic .................................................................................. . 

All Regions .............................................................................. . 

8 
67 

669 
54 
30 
26 
17 

871 

flow 

1.2 
18.8 

134.9 
28.1 
12.9 
7.0 
7.4 

210.3 

0.0 1.2 
0.2 19.0 
3.9 138.8 
0.1 28.2 
0.0 12.9 
0.0 7.0 

< 0.1 7.5 

4.2 214.5 

a This table presents the unweighted number of facilities because weighted facilities counts are not estimated separately by benefits region. 
The estimated total weighted number of potentially regulated facilities is 1152 (including baseline closures). 

b The California region includes manufacturing facilities in the state of California and four facilities in Hawaii. It excludes coastal electric gener
ating facilities in the state of California due to state regulation of cooling water intakes for these facilities. There are no coastal facilities in Oregon 
and a single facility in Washington classified as a baseline closure. 

c A facility in Texas has intakes located in both the Inland and Gulf of Mexico regions. It is included within the Inland region in the current table 
to prevent double-counting. 

To estimate regional I&E mortality, 
EPA extrapolated loss data from 97 
facilities that conducted I&E mortality 
studies (model facilities) to all in-scope 
facilities within the same region. EPA 
judged these 97 studies include the 
most representative studies with the 
best available data. EPA used regions to 
account for differences in ecosystems, 
aquatic species, and characteristics of 
commercial and recreational fishing 
activities. Extrapolation was conducted 
on the basis of actual intake flow 
reported for the period 1996-1998 by 
facilities in response to EPA's Section 
316(b) Detailed Questionnaire and Short 
Technical Questionnaire. Chapter 3 of 
the EEBA document provides details of 
the extrapolation procedure. Because 

91 The California region includes manufacturing 
facilities in the state of California and four facilities 
in Hawaii. It excludes coastal electric generating 
facilities in the state of California due to state 
regulation of cooling water intakes for these 
facilities. There are no coastal facilities in Oregon 
and a single facility in Washington classified as a 
baseline closure. 

the goal of the analysis was to provide 
estimates of I&E mortality losses at 
regional and national scales, EPA 
recognizes that there may be substantial 
variability in the number of actual 
losses (and benefits) of individual 
facilities. However, EPA concludes that 
extrapolation is a reasonable basis for 
developing estimates of regional- and 
national-level benefits for the purposes 
of this proposed rulemaking. 

C. Physical Impacts of I&E Mortality 

EPA's benefits analysis is based on 
facility-provided I&E mortality 
monitoring data. Facility data consist of 
records of impinged and entrained 
organisms sampled at intake structures 
and cover organisms of all ages and life 

92 Ricker, W.E. 1975. Computation and 
interpretation of biological statistics of fish 
populations. Fisheries Research Board of Canada, 
Bulletin 191; Hilborn, R. and C.J. Walters. 1992. 
Quantitative Fisheries Stock Assessment, Choice, 
Dynamics and Uncertainty. Chapman and Hall, 
London and New York.; Quinn, T.J., II. and R.B. 
Deriso. 1999. Quantitative Fish Dynamics. Oxford 

stages. Sampling protocols were not 
standardized across facilities. 
Differences among facility protocols 
included sampling methods and 
equipment used, the number of samples 
taken, sampling duration, and the unit 
of time and volume of intake flow used 
to express I&E mortality losses. To 
standardize estimates across facilities, 
EPA converted sampling counts into 
annual I&E mortality losses. Using 
standard fishery modeling techniques, 92 

EPA constructed models that combined 
facility-derived I&E mortality counts 
with life history data from the scientific 
literature to derive annual estimates of: 

• Age-one equivalent losses (A1Es)
the number of individuals of different 
ages impinged and entrained by facility 

University Press, Oxford and New York; Dixon, 
D.A. 1999. Cat a I og of Assessment Methods for 
Evaluating the Effects of Power Plant Operations on 
Aquatic Communities. Final Report. Report number 
TR_112013. 
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intakes, standardized to equivalent 
numbers of 1-year old fish. A 
conversion rate between all life history 
stages and age 1 is calculated using 
species-specific survival tables. The loss 
of an individual younger than age 1 
results in a conversion rate less than 1 
while the loss of an individual older 
than age 1 results in a conversion rate 
greater than 1. 

• Foregone fishery yield-pounds of 
commercial harvest and numbers of 
recreational fish and shellfish that are 
not harvested due to I&E mortality. EPA 
used the Thompson-Bell equilibrium 
yield model (Ricker, 1975) to convert 
I&E mortality losses to forgone fishery 
yield assuming that (1) I&E mortality 
losses reduce the future yield of 
harvested adults, and (2) reductions in 
I&E mortality rates will lead to an 
increase in harvested biomass. The 
general procedure involves multiplying 
age-specific harvest rates by age-specific 
weights to calculate an age-specific 
expected yield. 

• Biomass Production Foregone
biomass that would have been produced 
had individuals not been impinged or 
entrained (Rago, 1984), calculated for all 
forage species from species- and age
specific growth rates and survival 
probabilities. It refers to the weight of 
impinged and entrained forage species 
that are not commercial or recreational 
fishery targets but serve as valuable 
components of aquatic food webs, 
particularly as an important food supply 
to other aquatic species, including 
commercial and recreational species. 

Estimates of foregone fishery yield 
include direct and indirect losses of 

impinged and entrained species that are 
harvested. Indirect losses represent the 
yield of harvested species lost due to 
reductions in prey availability based on 
a simple trophic transfer model (i.e. 
forage species).93 A detailed 
methodology for these analyses is 
provided in Chapter 3 of the EEBA 
document. 

Studies from individual facilities may 
under or overestimate I&E mortality 
rates. For example, facility studies 
typically focus on a subset of fish 
species impacted by I&E mortality, 
resulting in some species being ignored, 
and thereby number of individuals lost 
to I&E mortality being underestimated. 
Due to the low number of replicate 
studies, estimating the magnitude of this 
underestimate is not possible. Moreover, 
studies often do not count early life 
stages of organisms that are difficult to 
identify. In addition, many of the I&E 
mortality studies used by the Agency 
were conducted over 30 years ago, prior 
to the improvement to aquatic 
conditions that have resulted from 
implementation of the Clean Water Act. 
In locations where water quality was 
degraded at the time of I&E mortality 
sampling relative to current conditions, 
the abundance and diversity of fish 
populations may have been depressed, 
resulting in low I&E mortality estimates. 
Therefore, use of these data may 
underestimate the magnitude of current 
I&E mortality losses. Alternatively, 
studies may have occurred in locations 
where local fish populations are 
currently lower than they were when 
the study occurred. Such a shift in fish 
populations may have occurred due to 

natural variability in populations, 
because of other anthropogenic effects 
(i.e., pollution, over-harvesting, etc.), or 
because of competition from invasive 
species. In such cases, the use of these 
data may overestimate the magnitude of 
current I&E mortality losses. 

The use of linear methods for 
projecting losses to fish and shellfish in 
the waterbody may also overstate or 
understate impacts. Nevertheless, EPA 
believes that the data from facility 
studies were sufficient to estimate the 
relative magnitude of I&E mortality 
losses nationwide. Exhibit Vlll-2 
presents EPA's estimates of baseline 
annual I&E mortality losses, and 
reductions to annual I&E mortality 
losses estimated to occur under various 
regulatory options. Option 3 results in 
the greatest reduction in I&E mortality, 
followed by Option 2, Option 1, and 
Option 4, respectively. EPA did not 
model the entrainment reductions for 
Option 1 and Option 4 because these are 
based on site-specific determinations of 
BTA, which are impossible to predict. 
While EPA does estimate potential 
ranges of costs for these site-specific 
determinations in section VII (though 
not as part of the primary cost 
estimates), EPA cannot estimate 
comparable ranges of monetized 
benefits because benefits are location 
specific and EPA has no way of 
predicting what entrainment technology 
would be adopted at any specific 
facility. However, EPA believes the 
entrainment reductions resulting from 
site-specific BTA determinations could 
be significant, depending on the 
technologies adopted. 

VIII-2-BASELINE I&E MORTALITY LOSSES AND REDUCTIONS FOR ALL IN-SCOPE FACILITIES BY REGULATORY OPTION 

Loss mode 

IM .................................................................... . 
EM ................................................................... . 
E Mortality ....................................................... . 

IM .................................................................... . 
EM ................................................................... . 
I&E Mortality .................................................... . 

IM .................................................................... . 
EM ................................................................... . 
I&E Mortality .................................................... . 

93 I nd i reel I asses account for about 9 percent of 
commercial and recreational harvest reductions at 
baseline. 

Baseline I&E Reduction in losses by regulatory option 

losses Option 1 I Option 2 I Option 3 I Option 4 

Individuals (millions) 

517.46 421.62 500.44 504.14 413.70 
527,968.21 0.00 400,351.83 407,417.58 0.00 
528,485.67 421.62 400,852.27 407,921.72 413.70 

Age-One Equivalents (millions) 

747.40 614.97 722.53 728.35 602.42 
1,441.52 0.00 1,259.02 1,285.20 0.00 
2,188.92 614.97 1,981.55 2,013.55 602.42 

Forgone Fishery Yield (million lbs) 

15.21 11.99 14.86 14.93 11.86 
56.30 0.00 43.66 44.31 0.00 
71.50 11.99 58.52 59.24 11.86 
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VIII-2-BASELINE I&E MORTALITY LOSSES AND REDUCTIONS FOR ALL IN-SCOPE FACILITIES BY REGULATORY OPTION
Continued 

Loss mode 

IM .................................................................... . 
EM ................................................................... . 
I&E Mortality .................................................... . 

Baseline I&E 
losses 

Reduction in losses by regulatory option 

Option 1 I 
Production Forgone (million lbs) 

152.71 
485.07 
637.78 

126.44 
0.00 

126.44 

Option 2 

148.09 
393.39 
541.48 

I Option 3 

149.32 
406.88 
556.20 

I Option 4 

123.81 
0.00 

123.81 

Scenarios: Option 1 = IM limitations based on modified traveling screens for all facilities with flow greater than 2 million gallons per day (MGD); 
Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a design intake flow of greater than 2 MGD and IM limita
tions based on modified traveling screens for all facilities with flow greater than 2 MGD; Option 3 = Intake flow commensurate with closed-cycle 
cooling for all facilities and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; Option 4 = IM limita
tions based on modified traveling screens for all facilities with flow greater than 50 million gallons per day (MGD). 

Exhibit Vlll-3 presents EPA's 
estimates of annual I&E mortality losses 
by option and by fish category. 
Estimates of annual forgone fishery 
yield include both direct losses to 
harvested species as well as indirect 
losses due to reductions in prey fish 
species. Because the vast majority of the 
biomass moving through food webs is 
lost due to low trophic transfer 
efficiency (i.e., does not reach the higher 

trophic levels with direct use value to 
humans), the portion of I&E mortality 
losses with direct human use values 
(i.e., those that contribute to forgone 
harvest) represent only a small 
percentage of all organisms suffering 
I&E mortality losses at CWIS. Neither 
forage species nor the unlanded portion 
of recreational and commercial species 
were assigned direct use values in this 
analysis, though losses in forage species 

did contribute to the overall losses in 
recreational and commercial species as 
noted above. Because the majority of 
annual I&E mortality losses include 
unharvested recreational and 
commercial fish and forage fish, 
considering nonuse values in the final 
Section 316(b) rule benefits analysis is 
particularly important. 

EXHIBIT VIII-3-DISTRIBUTION OF ANNUAL BASELINE I&E MORTALITY LOSSES AND REDUCTIONS BY SPECIES CATEGORY 
AND REGULATORY OPTION, FOR ABSOLUTE LOSSES AND AGE-1 EQUIVALENTS 

I&E loss metric 

All Species ....................................................... 
Forage Species ................................................ 
Commercial & Recreational Species ............... 
Commercial & Recreational Harvest . . . . . . . . . . . . . . . 
Lost Individuals with Direct Use Value (%) ..... 

All Species ....................................................... 
Forage Species ................................................ 
Commercial & Recreational Species ............... 
Commercial & Recreational Harvest (million 

fish) ............................................................... 
A 1 E Losses with Direct Use Value (%) ........... 

Baseline I&E 
losses 

Reduction in losses by regulatory option 

Option 1 I Option 2 I Option 3 

Individuals (millions) 

528,485.67 421.62 400,852.27 407,921.72 
360,431.51 307.89 278,690.45 283,584.80 
168,054.16 113.73 122,161.82 124,336.91 

59.41 15.66 53.28 54.05 
0.01 3.71 0.01 0.01 

Age-One Equivalents (millions) 

2,188.92 614.97 1,981.55 2,013.55 
1,654.78 525.66 1,512.64 1,535.44 

534.15 89.31 468.91 478.11 

59.41 15.66 53.28 54.05 
2.71 2.55 2.69 2.68 

I Option 4 

413.70 
301.21 
111.49 

15.51 
3.75 

602.42 
514.11 

88.31 

15.51 
2.57 

Scenarios: Option 1 = IM limitations based on modified traveling screens for all facilities with flow greater than 2 million gallons per day (MGD); 
Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a design intake flow of greater than 2 MGD and IM limita
tions based on modified traveling screens for all facilities with flow greater than 2 MGD; Option 3 = Intake flow commensurate with closed-cycle 
cooling for all facilities and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; Option 4 = IM limita
tions based on modified traveling screens for all facilities with flow greater than 50 million gallons per day (MGD). 

D. National Benefits of Today's 
Considered Options 

1. Overview 

Economic benefits of the proposed 
options for in-scope facilities can be 
broadly defined into use and nonuse 
benefit categories of goods and services. 

Use values include benefits that 
pertain to the use (direct or indirect) of 
affected fishery resources. Use value 
reflects the value of all current direct 

and indirect uses of a good or service. 
Direct use benefits can be further 
categorized according to whether or not 
affected goods and services are traded in 
the market (e.g. commercially-captured 
fish are traded, recreational catch is 
not). Likewise, indirect use benefits can 
be linked to either market or nonmarket 
goods and services. For example, 
reductions to I&E mortality losses of 
forage fish will enhance the biomass of 

species targeted for commercial (market) 
and recreational (nonmarket) uses. 

Nonuse benefits are those benefits 
that are independent of any current or 
anticipated use of a resource. Nonuse 
benefits reflect human values associated 
with existence and bequest motives. 

EPA estimated the economic benefits 
from national regulatory options using a 
range of valuation methods. Commercial 
fishery benefits were valued using 
market data. Recreational angling 
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benefits were valued using a benefits 
transfer approach. To estimate indirect 
use benefits from reduced I&E mortality 
losses to forage species, EPA used a 
simple trophic transfer model. This 
model translated changes in I&E 
mortality losses of forage fish into 
changes in the harvest of commercial 
and recreational species. All benefits for 
fish saved under today's proposed rule 
are estimates based on projected 
numbers of age-one equivalent fish, 
converted to harvestable age equivalents 
on a species-by-species basis for those 
commercial species analyzed. 

EPA calculated the monetary value of 
use benefits of the national categorical 
regulatory options for existing facilities 
using two discount rate values: 3% and 
7%. All dollar values presented are in 
2009$. Because avoided fish deaths 
occur mainly in fish that are younger 
than harvestable age (eggs, larvae, and 
juveniles), the benefits from avoided I&E 
mortality would be realized typically 
3-4 years after their avoided death. A 
detailed description of the approaches 
used to address this can be found in 
Appendix C of the EEBA. 

Neither forage species nor the 
unlanded portion of recreational and 
commercial were assigned direct use 
values in this analysis. Their potential 
value to the public is derived from 
several alternative sources: Their 
indirect use as both food and breeding 
population for those fish that are 
harvested, the willingness of 
individuals to pay for the protection of 
fish based on a sense of altruism, 
stewardship, bequest, or vicarious 
consumption, and their support of 
ecosystem stability and function 
(nonuse benefits). To estimate a subset 
of nonuse benefits from reducing losses 
to forage species, and landed and 
unlanded commercial and recreational 
species, EPA explored benefits transfer 
from nonmarket valuation studies of 
nonuse values of aquatic ecosystem 
improvements. These efforts generated 
partial estimates of nonuse values for 
resource changes expected to result in 
the North Atlantic and Mid-Atlantic 
benefits regions from the proposed 
options, but EPA was unable to estimate 
reliable nonuse valuations for changes 
expected to result in other study 
regions. EPA is in the process of 
developing a stated preference survey to 
estimate total willingness to pay (WTP) 
for improvements to fishery resources 

affected by I&E mortality from in-scope 
316(b) facilities (75 FR42,438). 
However EPA did not have sufficient 
time to fully develop and implement 
this survey for the proposed regulation. 
EPA will issue a Notice of Data 
Availability pending completing survey 
implementation and data analysis. As a 
consequence of the challenges 
associated with estimating nonuse 
benefits, some non-monetized benefits 
are described only qualitatively or 
quantitatively. 

2. Timing of Benefits 

Discounting refers to the economic 
conversion of future benefits and costs 
to their present values, thereby 
accounting for the fact that individuals 
value future outcomes less than 
comparable near-term outcomes. 
Discounting enables a valid comparison 
of benefits and costs that occur across 
different time periods. For the analysis 
of the proposed options, monetized 
benefits are calculated in a manner that 
makes the timing comparable to the 
annualized cost estimates. The benefits 
of the proposed options are estimated as 
the typical benefits expected once the 
rule takes effect. The need to discount 
arises from two different delays in the 
realization of benefits. 

First, facilities will not always 
achieve compliance in the same year 
that costs are incurred. Facilities will 
face regulatory requirements once the 
rule takes effect, but it will take time to 
make the required changes. It is 
assumed that facilities installing 
impingement technology will achieve 
compliance sooner than facilities 
installing cooling towers. Facilities 
installing only impingement technology 
are assumed to have an average 
compliance year of 2015, non-nuclear 
electric generating facilities installing 
towers have an average compliance year 
of 2020, and nuclear electric generating 
facilities and manufacturing facilities 
installing towers have an average 
compliance year of 2025. To account for 
the lag between the incurrence of costs 
and the realization of benefits, benefits 
are discounted to a greater extent 
compared to the costs. 

Second, an additional time lag will 
result between technology 
implementation and increased fishery 
yields. This lag occurs because several 
years may pass between the time an 
organism is spared from I&E mortality 
and the time of its potential harvest. For 

example, a larval fish spared from 
entrainment (in effect, at age 0) may be 
caught by a recreational angler at age 3, 
meaning that a 3-year time lag arises 
between the incurred technology cost 
and the realization of the estimated 
recreational benefit. Likewise, if a 
1-year-old fish is spared from 
impingement and is then harvested by 
a commercial waterman at age 2, there 
is a 1-year lag between the incurred cost 
and the subsequent commercial fishery 
benefit. To account for this growth 
period, EPA applied discounting by 
species groups in each regional study. 

3. Recreational Fishing Valuation 

a. Recreational Fishery Methods 

To estimate recreational benefits of 
the proposed options, EPA developed a 
benefits transfer approach based on a 
meta-analysis of recreational fishing 
valuation studies designed to measure 
the various factors that determine 
willingness to pay for catching an 
additional fish per trip. Regional 
benefits are summarized as follows (see 
Chapter 7 of the EEBA document for 
details): 

1. Estimate annual foregone catch of 
recreational fish (number of fish) 
attributable to I&E mortality under 
current conditions. 

2. Estimate the marginal value per 
fish. 

3. Multiply forgone catch by the 
marginal value per fish to estimate the 
total annual value of forgone catch. 

4. Estimate the annual value of 
reductions in forgone catch attributable 
to the regulatory analysis options. 

5. Discount benefits at 3% and 7% to 
reflect the time lag between I&E 
mortality reductions and increased 
harvests. 

b. Estimated Benefits to Recreational 
Anglers 

Decreasing I&E mortality increases the 
number of fish available to be caught by 
recreational anglers, thereby increasing 
angler welfare. Exhibit Vlll-4 shows the 
estimated benefits resulting from 
reduced I&E mortality under today's 
options. The total annualized 
recreational fishing benefit for all 
regions, discounted at 3% (I&E mortality 
combined), ranges from $15.3 to $44.9 
million; and the total for all regions, 
discounted at 7%, ranges from $13.9 to 
$33.3 million. 
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EXHIBIT VIII-4-ANNUAL RECREATIONAL FISHING BENEFITS FROM ELIMINATING OR REDUCING I&E MORTALITY LOSSES AT 
ALL IN-SCOPE FACILITIES BY REGULATORY OPTION 

Baseline 
Option 1 
Option 2 
Option 3 
Option 4 

Regulatory Option Increased harvest 
(million fish) 

26.79 
5.77 

23.55 
24.06 

5.65 

3% Discount rate 
(million 2009$) 

$76.89 
15.62 
43.52 
44.94 
15.34 

7% Discount rate 
(million 2009$) 

$75.64 
14.21 
32.40 
33.30 
13.94 

Scenarios: Baseline =Eliminating Baseline I&E Mortality Losses; Option 1 = IM limitations based on modified traveling screens for all facilities 
with flow greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a 
design intake flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; 
Option 3 = Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified traveling screens for all fa
cilities with flow greater than 2 MGD; Option 4 = IM limitations based on modified traveling screens for all facilities with flow greater than 50 mil
lion gallons per day (MGD). 

4. Commercial Fishing Valuation 

Reductions in I&E mortality at cooling 
water intake structures are expected to 
benefit the commercial fishing industry. 
By reducing the number of fish killed, 
the number of fish available for harvest 
is expected to increase. The next section 
summarizes the methods EPA used to 
estimate benefits to the commercial 
fishing sector. The following section 
presents the estimated commercial 
fishing benefits. 

a. Commercial Fishing Valuation 
Methods 

The total loss to the economy from 
I&E mortality impacts on commercially 
harvested fish species is determined by 
the sum of changes in both producer 
and consumer surplus. EPA assumed a 
linear relationship between stock and 
harvest, such that if 10% of the current 
commercially targeted stock were 
harvested, then 1 0% of the 
commercially targeted fish lost to I&E 

mortality would have been harvested, 
absent I&E mortality. The percentage of 
fish harvested is based on data of 
historical fishing mortality rates. 

Producer surplus provides an estimate 
of the economic damages to commercial 
fishers, but welfare changes can also be 
expected to accrue to final consumers of 
fish and to commercial consumers 
(including processors, wholesalers, 
retailers, and middlemen) if the 
projected increase in harvest is 
accompanied by a change in price. The 
analysis of market impacts involves the 
following steps (see Chapter 6 of the 
EEBA for details): 

1. Assessing the net wei fare changes 
for fish consumers due to changes in 
fish harvest and the corresponding 
change in fish price. 

2. Assessing net welfare changes for 
fish harvesters due to the change in total 
revenue, which could be positive or 
negative. 

3. Calculating the increase in net 
social benefits when the fish harvest 

changes by combining the welfare 
changes for consumers and harvesters. 

For a more detailed description of the 
methodology for commercial fishing, see 
Chapter 6 of the EEBA. 

b. Commercial Fishing Valuation 
Results 

Exhibit Vlll-5 presents the estimated 
annual commercial fishing benefits 
attributable to the proposed options. 
The results reported include the total 
reduction in losses in pounds of fish, 
and the value of this reduction 
discounted at 3%, and 7%. With a 3% 
discount rate, total estimated 
annualized commercial fishing benefits 
for the U.S., range from $1.0 to $4.5 
million. Applying a 7% rate, these 
benefits range from $0.9 to $3.3 million. 
EPA estimated the expected price 
changes from eliminating baseline levels 
of I&E mortality losses and found them 
to be small, ranging from 0.13 percent 
to 2.1 percent. 

EXHIBIT Vlll-5 ANNUAL COMMERCIAL FISHING BENEFITS FROM ELIMINATING OR REDUCING I&E MORTALITY LOSSES AT 
ALL IN-SCOPE FACILITIES BY REGULATORY OPTION 

Baseline 
Option 1 
Option 2 
Option 3 
Option 4 

Regulatory Option Increased harvest 
(million fish) 

32.62 
9.89 

29.72 
29.99 

9.86 

3% Discount rate 
(million 2009$) 

$8.05 
0.99 
4.47 
4.52 
0.99 

7% Discount rate 
(million 2009$) 

$7.89 
0.89 
3.31 
3.34 
0.89 

Scenarios: Baseline =Eliminating Baseline I&E Mortality Losses; Option 1 = IM limitations based on modified traveling screens for all facilities 
with flow greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a 
design intake flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; 
Option 3 = Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified traveling screens for all fa
cilities with flow greater than 2 MGD; Option 4 = IM limitations based on modified traveling screens for all facilities with flow greater than 50 mil
lion gallons per day (MGD). 

5. Nonuse Benefits 

Aquatic organisms without any direct 
uses account for the majority of cooling 
water intake structure losses (Exhibit 
Vlll-6.). Although individuals do not 
use these resources di recti y, they may 

value changes in their status or quality. 
To assess the public policy significance 
of the ecological gains from the national 
categorical regulatory options for 
existing facilities, EPA developed a 
benefit transfer approach to partially 
monetize nonuse benefits associated 

with reductions in I&E mortality of fish, 
shellfish, and other aquatic organisms 
under the categorical regulatory options 
for the North Atlantic and Mid-Atlantic 
benefits regions. EPA applied estimated 
values from a study occurring in Rhode 
Island; these estimates are likely to be 
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representative of nonuse values held by 
individuals residing in the Northeast 
US, and less accurate in other regions. 
EPA was unable to identify comparable 
studies occurring in other regions which 
could be used to estimate nonuse 
values. Chapter 8 of the EEBA provides 
further detail on this analysis. 

a. Nonuse Valuation Methods 

The preferred techniques for 
estimating total resource values (use 
pi us nonuse) are to use values from the 
existing studies or conduct original 
stated preference surveys. There are 
many studies in the environmental 
economics literature that quantify 
benefits or willingness to pay (WTP) 
associated with various types of water 
quality and aquatic habitat changes. 
However, none of these studies allows 
the isolation of non-market WTP 
associated with quantified reductions in 
fish losses for forage fish. Most available 
studies estimate WTP for broader, and 
sometimes ambiguously defined, 
policies that simultaneously influence 
many different aspects of aquatic 
environmental quality and ecosystem 
services, but for which WTP associated 
with fish or aquatic life alone cannot be 
identified. Stated preference methods 
rely on surveys which ask people to 
state their willingness to pay (WTP) for 
particular ecological improvements, 
such as increased protection of aquatic 
species or habitats with particular 
attributes. EPA is in the process of 
developing a stated preferences survey 
to estimate total willingness to pay 
(WTP) for improvements to fishery 
resources affected by I&E mortality from 
in-scope 316(b) facilities. The survey 
will provide estimates of total values, 
will allow estimates ofvalue associated 
with specific choice attributes 
(following standard methods for choice 
experiments), and will also allow the 
flexibility to provide insight into the 
relative importance of use versus 
nonuse values in the 316(b) context. 
However EPA did not have sufficient 
time to fully develop and deploy this 

survey and derive reliable estimates of 
the monetary value of reducing those 
impacts at the national level. Benefit 
transfer ofvalues from existing stated 
preference studies was used by EPA in 
the absence of an original study. 

EPA identified a recent study 
conducted by Johnston eta/., (2009) that 
is closely related to the 316(b) policy 
context. Both Johnston eta/., (2009) and 
the present context address policy 
changes that increase the number of 
forage fish in aquatic habitat with 
unknown effects on overall fish 
populations. Originally developed for a 
case study addressing Rhode Island 
residents' preferences for the restoration 
of migratory fish passage over dams in 
the Pawtuxet and Wood-Pawcatuck 
watersheds of Rhode Island, Johnston et 
a/., (2009) estimates nonuse values by 
asking respondents to consider changes 
in ecological indicators reflecting 
quantity of habitat, abundance of 
wildlife, ecological condition, and 
abundance of migratory fish species. 
Within this study, estimated values 
were based on the relative change in 
abundance of fish species impacted to 
the greatest extent by restoration. 

Estimated benefit functions from the 
Johnston eta/., (2009) choice 
experiment survey allows one to 
distinguish benefits associated with 
resource uses from those associated 
primarily with nonuse motives. Within 
the benefit transfer application, WTP is 
quantified for increases in non
harvested fish alone, based on the 
implicit price for migratory fish 
changes. This transfer holds all effects 
related to identifiable human uses 
constant (e.g., effects on catchable fish, 
public access, observable wildlife, etc.). 
The remaining welfare effect-derived 
purely from effects on forage fish with 
little or no direct human use-may 
therefore be most accurately 
characterized as a nonuse benefit 
realized by households. 

The estimation of nonuse values 
involved the following steps: 

1. Use a variant of the Johnston eta/., 
(2009) model (the survey variant which 
characterizes effects on the number of 
migratory fish passing upstream) to 
estimate household WTP per percent 
increase in the number of fish in a given 
watershed. 

2. Calculate the relative change in 
abundance for the fish species impacted 
to the greatest extent by the regulation. 
By comparing increases in age-1 
equivalent fish to estimates of biomass 
at species' carrying capacity, EPA found 
that of all species with habitats inside 
the boundaries of the North Atlantic and 
Mid-Atlantic benefits regions, winter 
flounder is likely to experience the 
largest percent change in population. 
This species is harvested; however fish 
and commercial species may be forage 
during early life-stages and have nonuse 
values. 

3. Estimate total household WTP by 
applying model results for WTP per 
percentage to estimated winter flounder 
losses. Total regional WTP is the 
product of household WTP and the 
number of households within the 
affected region (see Chapter 8 of the 
EEBA for details.) 

b. Estimated Nonuse Benefits for the 
North Atlantic and Mid Atlantic 
Regions 

EPA expects that decreasing I&E 
mortality will lead to increased fish 
abundance in affected waterbodies, thus 
increasing nonuse benefits. Exhibit Vlll-
6 shows the benefits that would result 
from reducing I&E mortality losses 
through today's proposed options. 
Estimates of WTP were calculated based 
on the increase in age-1 equivalent 
winter flounder relative to estimated 
current biomass. Discounted at 3%, the 
total annualized nonuse benefit for the 
North Atlantic and Mid-Atlantic 
regions, ranges from $0.5 to $75.5 
million. When discounted at 7%, 
annualized nonuse benefits range from 
$0.5 to $58.5 million. 

EXHIBIT VIII-6-ANNUAL NONUSE BENEFITS FROM ELIMINATING OR REDUCING I&E MORTALITY LOSSES AT ALL IN-SCOPE 
FACILITIES BY REGULATORY OPTION 

Baseline 
Option 1 
Option 2 
Option 3 

Regulatory option 
Winter flounder 

I&E losses 
(million A1E) 

6.50 
0.03 
5.32 
5.57 

Increased winter 
flounder age-1 

equivalent 
abundance relative 
to virgin biomass 

(%) 

6.56 
0.03 
5.37 
5.63 

3% Discount rate 
(millions 2009$) 

$128.64 
0.52 

72.09 
75.48 

7% Discount rate 
(millions 2009$) 

$130.78 
0.48 

55.93 
58.52 
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EXHIBIT VIII-6-ANNUAL NONUSE BENEFITS FROM ELIMINATING OR REDUCING I&E MORTALITY LOSSES AT ALL IN-SCOPE 
FACILITIES BY REGULATORY OPTION-Continued 

Increased winter 
Winter flounder flounder age-1 

Regulatory option I&E losses equivalent 3% Discount rate 7% Discount rate 
(million A1E) abundance relative (millions 2009$) (millions 2009$) 

to virgin biomass 
(%) 

Option 4 ................................................................... 0.03 0.03 0.52 0.48 

Scenarios: Baseline =Eliminating Baseline I&E Mortality Losses; Option 1 = IM limitations based on modified traveling screens for all facilities 
with flow greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a 
design intake flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; 
Option 3 = Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified traveling screens for all fa
cilities with flow greater than 2 MGD; Option 4 = IM limitations based on modified traveling screens for all facilities with flow greater than 50 mil
lion gallons per day (MGD). 

6. Threatened and Endangered Species 

This section summarizes methods and 
results of EPA's analysis of benefits 
from improved protection of threatened 
and endangered (T&E) species from the 
national categorical regulatory options 
considered in today's Proposal. Chapter 
5 of the EEBA provides further detail on 
this analysis. 

For T&E species, mortality due to I&E 
mortality from CWISs may represent a 
substantial portion of annual 
reproduction because of the reduced 
population levels that cause a species to 
be protected. Consequently, I&E 
mortality may either lengthen recovery 
time, or hasten the demise of these 
species. Adverse effects of CWIS on T&E 
species may occur in several ways: 

• Populations of T&E species may 
suffer direct harm as a consequence of 
I&E mortality 

• T&E species may suffer indirect 
harm if CWIS alters food webs 

• CWIS may alter habitat critical to 
the long-term survival ofT &E species 
(e.g., thermal discharges associated with 
once through cooling) 
Consequently, EPA believes that 316(b) 
regulation may help preserve a number 
of threatened and endangered species. 

a. Qualitative Assessment of I&E 
Mortality Impacts to T&E Species 

By definition, T&E species are 
characterized by low population levels. 
As such, it is unlikely that these species 
are recorded in I&E mortality 
monitoring studies which sample only a 
portion of all I&E mortality losses. Thus, 
losses are difficult to identify and 
quantify within a framework developed 
for common species. Consequently, EPA 
developed a qualitative methodology to 
estimate the number ofT&E species 
affected by I&E mortality. 

To qualitatively assess the potential 
for CWIS impacts on aquatic T&E 

species, EPA constructed a database that 
assessed the geographical overlap of 
CWIS and habitat used by aquatic T&E 
species. This database identified the 
number ofT &E species potentially 
impacted by each in-scope 316(b) 
facility, and the number of facilities 
potentially impacting each T&E species. 
Additional details can be found in 
Chapter 5 of the EEBA document. 

Using this database, EPA found 89 
federally-listed T&E species that overlap 
with at least one in-scope 316(b) CWIS 
(Exhibit Vlll-7) Species included 
freshwater, marine, and anadromous 
fish, freshwater mussels, and sea turtles. 
On average, the habitat of each T&E 
species overlapped with 20 in-scope 
facilities (Exhibit Vlll-7), suggesting 
that the regulation of 316(b) facilities 
may have substantial positive benefits 
on ensuring the long-term sustainability 
and recovery of T&E species. 

EXHIBIT VIII-7-NUMBER OF IN-SCOPE 316(B) CWIS WITHIN T&E SPECIES HABITAT ON A PER-SPECIES BASIS 

Facilities per T&E species 4 

Subset of affected species 12 Species Interactions 3 

All T&E Species ...................................................................... . 
Sea Turtles ............................................................................. . 
T&E Freshwater Mussels ....................................................... . 
T&E Anadromous Fish ........................................................... . 
T&E Freshwater Fish .............................................................. . 
T&E Marine Fish ..................................................................... . 

88 
6 

43 
13 
21 

3 

1,734 
652 
836 
115 
64 
17 

Avg 

19.70 
108.67 

19.44 
8.85 
3.05 
5.67 

Max 

135 
135 
85 
64 

7 
11 

1 T&E species included species of concern and species under review for listing by the US Fish and Wildlife Service (freshwater) or NOAA Na-
tional Marine Fisheries Service (marine). Only species overlapping with a minimum of one CWIS are included. 

2 Two species of coral are included in the 'All Species' category, and not in any subcategory. 
3 Each interaction represents an overlap between the range of a T&E species and CW IS. 
4 Avg = average, Max = maximum. 

b. Quantitative Assessment of I&E 
Mortality Impacts to T&E Species 

Although difficult to observe and 
quantify, EPA identified 15 T&E species 
with confirmed I&E mortality losses. In 
addition to documented species-level 
instances of T&E mortality, EPA 
identified I&E mortality losses at the 

level of genera 94 when these genera 
contain a T&E species whose habitat 
range overlapped the reporting facility's 
CWIS. Although these are not confirmed 
I&E mortality losses of T&E species, they 

94 Genera is the pi ural of genus. Genus is the rank 
superior to species in taxonomic biological 
classification. For example, the genus of Atlantic 
salmon (Sa/mo falar) is Sa/mo. 

provide evidence that additional T&E 
species are likely to be directly affected 
by I&E mortality. A total of 19 genus
level matches were reported, suggesting 
that the 15 T&E species suffering I&E 
mortality losses may be an 
underestimate. 
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Of the 15 federally-listed T&E species 
for which losses were documented 
within I&E mortality studies, EPA was 
able to quantify losses for 2 species. 
Data were either qualitative or of 
insufficient quality to quantify regional 

losses for the remaining 13 federally
listed T&E species. EPA also quantified 
losses for the American Paddlefish 
(Po/yodon spathula), listed as 
threatened or endangered on several 
state lists, using facility I&E mortality 

loss studies. Exhibit Vlll-8 presents 
EPA's estimates of baseline annual I&E 
mortality losses, and reductions to I&E 
mortality losses estimated to occur 
under various regulatory options. 

EXHIBIT VIII-8-BASELINE ANNUAL I&E MORTALITY LOSSES FOR T&E SPECIES AND REDUCTIONS FOR ALL IN-SCOPE 
FACILITIES BY REGULATORY OPTION (A1ES) 

Species Value Baseline Option 1 Option 2 Option 3 Option 4 

Pallid Sturgeon ................................................ Use, Nonuse . ............. 88 73 85 86 72 
American Paddlefish ....................................... Use, Nonuse . ............. 17,628 8,631 15,946 16,317 8,420 
Topeka Shiner ................................................. Nonuse . ...................... 3,669 3,069 3,546 3,581 2,994 

Total ......................................................... ..................................... 21,384 11,773 19,577 19,984 11,486 

Scenarios: Baseline =Baseline I&E Mortality Losses; Option 1 = IM limitations based on modified traveling screens for all facilities with flow 
greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a design in
take flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; Option 3 = 
Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified traveling screens for all facilities with 
flow greater than 2 MGD; Option 4 = IM limitations based on modified traveling screens for all facilities with flow greater than 50 million gallons 
per day (MGD). 

I&E mortality is only one of many 
factors that adversely affect T&E species. 
Estimating total population impacts 
from changes in I&E losses requires 
estimates of current populations of these 
fish and estimates of other 
anthropogenic effects which were not 
readily available for all T&E species 
with quantified I&E mortality losses at 
the time of this analysis. Therefore, EPA 
was unable to quantify effects on T&E 
population from the 316(b) regulation. 

c. Valuation Methods of T&E Fish 
Species 

EPA believes that for T&E species, the 
primary value is non-use value. Harvest 
of these species is prohibited (or at least 

restricted), reflecting a societal 
judgment that protection and 
preservation of these species is of 
greater value than harvest. As noted 
above, EPA had sufficient data from I&E 
mortality studies to quantify I&E 
mortality loss estimates for three T&E 
species (Exhibit Vlll-8). EPA applied 
estimates from a Random Utility Model 
(RUM) analysis conducted for the 
suspended 316(b) Phase II regulation to 
evaluate recreational fishing benefits for 
I&E loss reductions for two of these 
species. EPA applied transfer values 
from this analysis to monetize I&E 
mortality losses for these species (see 
Chapter 5 for details). EPA emphasizes 

that nonuse values for T&E fish species 
are likely to be significantly greater than 
any use values, and these EPA was not 
able to quantify. With this caveat, the 
results of the analysis of recreational 
fishing benefits for two T&E species are 
shown below. 

d. Estimated Monetary Benefits From 
Reduced Mortality of T&E Fish Species 

Using a 3% discount rate, total 
annualized use benefits for the two T&E 
species with monetized I&E mortality 
losses are estimated to range from $0.5 
to $0.7 million. Applying a 7% discount 
rate, annualized benefits range from 
$0.4 to $0.6 million. 

EXHIBIT VIII-9-ANNUAL USE BENEFITS FROM ELIMINATING OR REDUCING I&E MORTALITY LOSSES OF T&E SPECIES AT 
ALL IN-SCOPE FACILITIES BY REGULATORY OPTION 

Baseline 
Option 1 
Option 2 
Option 3 
Option 4 

Regulatory option Increased harvest 
(number offish) 

17,715.55 
8,704.08 

16,030.56 
16,403.11 
8,491.59 

Note: Values are included for pallid sturgeon and paddlefish in the Inland region. 

3% Discount rate 
(million 2009$) 

$1.14 
0.50 
0.72 
0.72 
0.49 

7% Discount rate 
(million 2009$) 

$1.14 
0.45 
0.56 
0.55 
0.44 

Scenarios: Baseline =Eliminating Baseline I&E Mortality Losses; Option 1 = IM limitations based on modified traveling screens for all facilities 
with flow greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cooling for facilities that have a 
design intake flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with flow greater than 2 MGD; 
Option 3 = Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified traveling screens for all fa
cilities with flow greater than 2 MGD.; Option 4 = IM limitations based on modified traveling screens for all facilities with flow greater than 50 mil
lion gallons per day (MGD). 

EPA notes that the benefit values 
presented in Exhibit Vlll-9 represent 
only a fraction of values for T&E species 
potentially affected by the proposed 
regulation: the Agency was able to 
obtain use values for only a small subset 
of all affected T&E species. Moreover, 
because of the nature of T&E species, 

even a small increase in population may 
yield economic and ecological benefits 
(e.g., Richardson and Loomis 2008, 
Huppert eta/., 2004; Berrens eta/., 
1996) 

e. Valuation Methods for T&E Sea 
Turtles 

In addition to estimating values of 
T&E fish with quantitative estimates of 
I&E mortality losses, EPA estimated the 
WTP for sea turtle conservation. In this 
analysis, EPA applied estimates from a 
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study using a stated preference 
valuation approach to estimate total 
economic value of a management 
program that reduces the risk of 
extinction of loggerhead sea turtles 
(Whitehead 1993). 

Although I&E mortality is relatively 
low compared to mortality from shrimp 
trawling and other fisheries (Plotkin 
1995), it is known that low levels of 
turtle mortality during juvenile and 
subadult life stages can have a 
substantial effect on population growth 
(Crouse eta/., 1987). EPA believes that 
the marginal decrease in extinction 
probability of sea turtles due to 316(b) 
regulatory options is likely to be at least 
0.01, or a 1% decrease in the probability 
of extinction over 25 years. This 
assessment is based upon reports that 
I&E mortality may result in the loss of 
more than 100 turtles per year, and 
because turtle population growth rates 
are known to be sensitive to changes in 
juvenile and subadult life stages (Crouse 
eta/., 1987). 

f. Estimated Monetary Benefits From 
Reduced Mortality ofT&E Sea Turtles 

The U.S. range of loggerhead sea 
turtles includes the Gulf of Mexico, 
South Atlantic, Mid-Atlantic, and North 
Atlantic 316(b) regions (USFWS 2010). 
To calculate national WTP for an 
increased 25-year survival probability of 
loggerhead sea turtles, EPA assumed the 
affected population to include 
households in states with in-scope 
316(b) facilities that occur within 
loggerhead sea turtle habitat. Using this 
assumption, EPA determined 53.4 
million households would be willing to 
pay for improved protection of 
loggerhead sea turtles. Although 
incidences of mortality have been 
reported at facilities in California, 
Texas, Florida, South Carolina, North 
Carolina, and New Jersey EPA does not 
have sufficient information to quantify 
total sea turtle losses due to intakes, or 
the reductions in such losses that might 
occur from the various options. But as 
an illustrative example, assuming that 
the survival probability of loggerhead 
sea turtles over 25 years was increased 
by 1%, and applying a mean household 
value of $0.35 (2009$, see the EEBA 
Chapter 5), the monetized value would 
be $16.6 million and $16.0 million 
using discount rates of 3% and 7%, 
respectively. Because EPA does not 
currently have accurate national 
estimates of I&E mortality for turtle 
species, nor are population models 
available that estimate the effect of 
316(b) regulation on population size and 
extinction risk, these estimates are 
presented only as an illustrative 

example, and are not included in 
national totals. 

g. Other Indications of Society's WTP 
for Protection of T&E Species 

Many sources provide information 
that indicates that society places 
significant value on protecting T&E 
species. These include, but are not 
limited to: 

• The Endangered Species Act of 
1973 which provides for the 
conservation ofT&E species offish and 
wildlife. To comply with this law the 
federal government and state 
governments spent a total of $467.6 
million during fiscal year 2008 on 
protection of federally listed T&E 
species with habitat overlapping CWIS. 

• Restrictions placed on the habitat 
occupied by T&E species. For example, 
water diversions on the San Joaquin
Sacramento River delta, in place to 
protect the Delta Smelt (Hypomesus 
transpacificus), limit the extraction of 
water for drinking and agriculture. 

• The willingness of individuals to 
volunteer their time to conserve T&E 
species. For example, dozens of 
organizations recruit thousands of 
volunteers every year to participate in 
sea turtle conservation and research 
projects; volunteers are often required to 
undergo substantial training and 
commit to long hours. 

While costs to replace, protect or 
enhance stocks, and costs to users 
affected by efforts to conserve stocks are 
not direct measures of economic 
benefits, they indicate that society is 
willing to pay significant sums to 
protect and restore populations of T&E 
species. Although I&E mortality is only 
one of many stressors on these species, 
reducing the magnitude of these losses 
may contribute to the recovery of 
populations over time, thereby 
eliminating some costs associated with 
conserving threatened and endangered 
species. 

7. Assessment of Thermal Discharge 
Impacts 

Since thermal discharges are a 
product of once-through cooling water 
systems, the impacts of thermal 
discharges are a relevant consideration 
when assessing appropriate 
technologies to reduce the effects of 
cooling water intakes. Thermal 
pollution has long been recognized to 
cause harm to the structure and function 
of aquatic ecosystems. Concerns about 
the impacts of thermal discharges are 
addressed by provisions of CWA 
Section 316(a) regulations. NPDES 
permits are required to limit thermal 
discharges in order to ensure that that 
there is no appreciable harm to a 

balanced, indigenous population of 
shellfish, fish and wildlife. Permit 
requirements, however, may not totally 
eliminate all adverse impacts in all 
cases. In addition to reducing total I&E 
mortality, closed cycle cooling reduces 
thermal pollution. Most retrofit 
installations of cooling towers at electric 
generating facilities have been required 
by NPDES permits for the sole purpose 
of reducing thermal discharges. 

EPA did not quantify nationally the 
impacts of thermal discharges. However, 
numerous studies have shown that 
thermal discharges may substantially 
alter the structure of aquatic 
communities by modifying 
photosynthetic, metabolic, and growth 
rates. Thermal discharges also harm 
aquatic life by reducing levels of 
dissolved oxygen, altering the location 
and timing of fish behavior such as 
spawning, aggregation, and migration, 
and may cause thermal shock-induced 
mortality for some species. Adverse 
temperature effects may also be more 
pronounced in aquatic ecosystems that 
are already subject to other 
environmental stressors such as high 
levels of biochemical oxygen demand, 
sediment contamination, or pathogens. 
Within mixing zones, which often 
extend several miles downstream from 
outfalls, thermal discharges may impair 
efforts to restore and protect the 
waterbody. For example, permit 
requirements to limit nitrogen 
discharges in a watershed, and thereby 
reduce harmful algal blooms, may be 
counteracted by thermal discharges 
which promote growth of harmful algae. 
Thermal discharges may have indirect 
effects on fish and other vertebrate 
populations through increasing 
pathogen growth and infection rates. 

Thermal discharges may thus alter the 
ecological services, and reduce the 
benefits, of aquatic ecosystems that 
receive heated effluent. The magnitude 
of thermal effects on ecosystem services 
is related to facility-specific factors, 
including the volume of the waterbody 
from which cooling water is withdrawn 
and returned, other heat loads, the rate 
of water exchange, the presence of 
nearby refugia, and the assemblage of 
nearby fish species. Again, EPA 
emphasizes that thermal impacts are 
supposed to be minimized through 
implementation of Section 316(a), but to 
the extent that any impacts remain after 
the requirements in 316(a) have been 
satisfied, replacing once-through 
cooling with closed-cycle cooling may 
provide additional benefits. 

8. National Monetized Benefits 

Quantifying and monetizing 
reductions in I&E mortality losses due to 
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the regulatory options is extremely 
challenging. National benefit estimates 
are subject to uncertainties inherent in 
valuation approaches used to assess the 
benefits categories (See Chapters 5, 6, 7, 
and 8 of the EEBA document.). The 
combined effect of these uncertainties is 
of unknown magnitude or direction
that is, the estimates may over- or 
understate the anticipated national-level 
benefits. While EPA has no data to 
indicate that the results for each benefit 
category are atypical or unreasonable, 
EPA believes that some potentially 
significant benefit categories have not 

been fully monetized, and thus the 
national monetized benefits presented 
below likely underestimate total 
benefits, challenging the Agency's 
ability to base BTA decision making on 
the relationship of quantified costs and 
benefits alone. 

Exhibit Vlll-10 presents EPA's 
estimates of the partial monetized 
benefits from I&E mortality reduction of 
the considered regulatory options. 
These monetized values represent use 
values from increased commercial and 
recreational catch, recreational fishing 
benefits from increased catch of 
threatened and endangered species, and 

nonuse values associated with an 
increase in fish abundance (those fish 
that are not caught) in the North and 
Mid-Atlantic benefit regions. Partial 
estimated benefits from reducing I&E 
mortality under the proposed rule and 
alternative options range from $17.3 to 
$125.6 million (2009$) per year, 
discounted at 3%, and from $15.8 to 
$95.7 million (2009$) per year when 
discounted at 7%. EPA was not able to 
fully monetize the benefits for this 
proposal. Thus, the estimates presented 
represent a conservative {i.e. low) 
estimate of total regulatory benefits. 

EXHIBIT VIII-10-SUMMARY OF NATIONAL BENEFITS FOR ALL IN-SCOPE FACILITIES BY REGULATORY OPTION 

Baseline 
Option 1 
Option 2 
Option 3 
Option 4 

Baseline 
Option 1 
Option 2 
Option 3 
Option 4 

Regulatory option 
Monetized benefit categories 

Recreational 
fishing 

Commercial 
fishing 

3% Discount Rate (Millions 2009$) 

76.89 
15.62 
43.52 
44.94 
15.34 

8.05 
0.99 
4.47 
4.52 
0.99 

7% Discount Rate (Millions 2009$) 

75.64 
14.21 
32.40 
33.30 
13.94 

7.89 
0.89 
3.31 
3.34 
0.89 

Nonuse T&E Species a 

12.64 1.14 
0.52 0.50 

72.09 0.72 
75.48 0.72 

0.52 0.49 

130.78 1.14 
0.48 0.45 

55.93 0.56 
58.52 0.55 

0.48 0.44 

Total 

214.72 
17.63 

120.79 
125.65 

17.33 

215.45 
16.04 
92.20 
95.71 
15.76 

a Benefits estimates for T&E species are restricted to recreational fishing benefits from increased catch of T&E species. They do not include 
benefits for reduced mortality of T&E sea turtles and other nonuse values associated with T&E species. 

Scenarios: Baseline =Eliminating Baseline I&E Mortality Losses; Option 1 = IM Everywhere; Option 1 = IM limitations based on modified trav
eling screens for all facilities with flow greater than 2 million gallons per day (MGD); Option 2 = Intake flow commensurate with closed-cycle cool
ing for facilities that have a design intake flow of greater than 2 MGD and IM limitations based on modified traveling screens for all facilities with 
flow greater than 2 MGD; Option 3 = Intake flow commensurate with closed-cycle cooling for all facilities and IM limitations based on modified 
traveling screens for all facilities with flow greater than 2 MGD; Option 4 = IM limitations based on modified traveling screens for all facilities with 
flow greater than 50 million gallons per day (MGD). 

E. Uncertainty and Limitations 

EPA recognizes that its estimates of 
ecological and economic benefits 
projected to occur under regulation are 
impacted by uncertainty at many levels 
(uncertainty and limitations are 
discussed in detail in Chapters 2, 3, 4, 
5, 6, 7, and 8). Moreover, due to 
incomplete data availability, and 
limited resources, the Agency 
recognizes that there are limitations to 
the analyses presented above and in the 
EEBA. Examples of uncertainty and 
limitations include, but are not limited 
to: 

• Not all ecological goods and 
services impacted by CWIS at in-scope 
316(b) facilities are modeled or 
monetized, suggesting that the total 
benefits of regulation may be 
underestimated. For example, potential 
increases to ecosystem stability that may 
occur as a result of regulation is not 

explicitly estimated nor monetized, 
though it is difficult to parse out what 
exactly is or is not included in WTP 
estimates for non-use values, which 
were included for the North Atlantic 
and Mid-Atlantic regions. 

• When particular ecological goods 
and services are monetized, data is not 
always available at a national scale. For 
example, EPA was able to estimate 
nonuse benefits of I&E mortality 
reductions only within the North and 
Mid-Atlantic regions, suggesting that 
nonuse values are significantly 
underestimated. 

• EPA makes simplifying 
assumptions that allow for I&E mortality 
losses and benefits to be estimated on a 
national scale. For example, EPA 
assumes that I&E mortality losses from 
model facilities are representative of all 
facilities within a region. The effect of 
these assumptions are unknown, and 

may lead to over- or under-estimates of 
modeled losses and benefits. However, 
EPA notes that the age of the studies 
and likely improvements to waters make 
them less representative of current 
conditions. 

• EPA relies on biological and 
economic data ofvarious scope, 
duration, and date to estimate regional 
and national baseline and benefits. The 
effect of these various differences on 
total regional and national benefits is 
uncertain. 

• EPA developed methodologies to 
estimate regional and national baselines 
and benefits of 316(b) regulation. As 
such, I ocati on- and speci es-speci fi c 
quantitative estimates may not be 
precise. Overall, however, EPA believes 
its approach is valid for regional and 
national-scale analyses that incorporate 
a large number of facilities and species. 
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Overall, EPA recognizes many sources 
of uncertainty in its models, and is 
aware of the limitations of analysis. 
However, EPA has used the best 
available scientific and economic 
methodologies to partially monetize 
benefits using available resources. As 
noted above, EPA expects to improve its 
benefits estimates by incorporating the 
results of a national survey of WTP to 
protect fish and aquatic resources into 
the analysis for the final rule. Because 
EPA was only able to partially monetize 
non-use benefits, EPA expects that true 
benefits are greater than the estimates 
presented here. 

IX. Implementation 

The following sections describe how 
the Agency expects the proposed rule 
requirements to be implemented. 

A. How would the proposed 
requirements be applied? 

The requirements of today's proposal 
would be applied to individual facilities 
through NPDES permits issued by the 
EPA or authorized States under Section 
402 of the Clean Water Act. Today's 
proposed requirements would apply to 
each cooling water intake structure 
located at a facility subject to the 
requirements. In cases where a facility 
has more than one cooling water intake 
structure, and each cooling water intake 
structure provides cooling water to one 
or more generating or manufacturing 
units, the proposed requirements would 
apply to each cooling water intake 
structure individually and compliance 
would be required at each cooling water 
intake structure. 

B. When would affected facilities be 
required to comply? 

These promulgated regulations would 
become effective sixty (60) days after the 
date of publication in the Federal 
Register. After the effective date of a 
regulation, permitting authorities often 
allow facilities some time period to 
come into compliance. As proposed, 
facilities would have to comply with the 
impingement mortality requirements as 
soon as possible. Facilities may request 
additional time (not to exceed eight 
years as described below) to comply 
with the requirements for impingement 
mortality. With respect to entrainment 
requirements, under the proposal, 
existing facilities must comply as soon 
as possible under a schedule of 
compliance established by the 
permitting authority. 

EPA found during site visits that the 
vast majority of facilities indicated they 
could comply with the impingement 
requirements of the Phase II rule within 
a single permit term (5 years), with most 

sites needing less time and some sites 
needing slightly more. For example, 
facilities that already have traveling 
screens should be able to modify the 
existing traveling screens, add fish 
return systems, conduct necessary 
testing, and achieve the IM limits within 
a few years. On the other hand, EPA 
identified certain technical and 
logistical issues at some facilities that 
may warrant additional time, such as 
replacing intake structures to utilize 
wedgewire screens, adding additional 
intake bays to reduce intake velocity, or 
pilot testing of other technologies. As 
discussed in section 6, the need for 
outages by multiple facilities in one 
geographic area would need to be 
coordinated so as to minimize any 
impacts on the consistency and 
reliability of power generation; this 
could also result in the need for slightly 
more time. In these circumstances EPA 
expects a facility could reasonably 
require as long as 8 years to attain 
compliance. 

For those existing facilities that will 
be subject to both impingement 
mortality and entrainment mortality 
requirements, the Director should take 
this into account when establishing a 
deadline for compliance, which may 
also result in the facility needing more 
time to comply with the IM 
requirements. For example, if a facility 
plans to retrofit to wet cooling towers to 
both reduce entrainment mortality and 
to use the resulting lower intake 
velocity to comply with requirements 
for impingement mortality, the Director 
may be able to allow for compliance 
with the IM requirements to extend to 
the same schedule as the entrainment 
mortality requirements. However, where 
the Director determines a facility would 
need longer than 8 years to comply with 
the EM requirements established by the 
Director, the proposed rule would not 
allow the compliance schedule for IM to 
extend beyond 8 years. EPA recognizes 
that this limitation may penalize 
facilities that might install cooling 
towers to meet both IM and EM 
requirements but are unable to complete 
installation within 8 years. EPA requests 
comment on this limitation. 

The Director would have the 
discretion to implement a shorter (i.e., 
more stringent) timeline for compliance, 
but in no event should the Director 
allow a compliance schedule to extend 
beyond the dates specified at§ 125.93. 
Furthermore, EPA expects today's 
proposal gives advance notice to 
affected facilities what the Agency's 
expectations are regarding compliance 
schedules. 

The record demonstrates that 
biological organisms subject to 

impingement and entrainment from 
cooling water intake structures may vary 
considerably from site to site with 
respect to types of species, quantity of 
organisms, distribution of life stages, 
feeding habits, and other factors. As a 
result, EPA envisions that each facility 
subject to today's proposal would study 
available technologies and operational 
measures, and subsequently install, 
incorporate and optimize the technology 
most appropriate for each site. EPA 
believes the proposed § 125.93 affords 
flexibility for a reasonable amount of 
time to conduct biological studies, 
assess and select appropriate 
technologies, apply for necessary 
permits, complete construction, and 
optimize the technologies' performance. 
The permitting authority would 
establish any additional interim 
milestones within these timelines in 
accordance with the existing NPDES 
provisions at§ 122.47. 

C. What are my requirements? 

As proposed, all existing facilities 
subject to the proposed rule that 
withdraw a DIF of greater than two 
MGD would be required to comply with 
the impingement mortality requirements 
at§ 125.94(b). EPA estimates that 1262 
facilities would be subject to 
impingement mortality requirements. 
As many as 93 percent of electric 
generators and 73 percent of 
manufacturers already employ traveling 
or other intake screens which could be 
modified to meet today's proposed 
requirements. In addition, 374 facilities 
already have full or partial cooling 
towers, and most of these facilities 
already have a maximum intake velocity 
of less than 0.5 feet per second. As a 
result, half of all manufacturers and 
more than three-fourths of all electric 
generators may already meet some or all 
of today's proposed requirements for 
impingement mortality. 

To provide flexibility in meeting 
proposed rule IM requirements, EPA is 
offering facilities two options for 
compliance with IM requirements. 
Facilities may install technologies and 
demonstrate that they are meeting the 
impingement mortality restrictions at 
§ 125.94(b)(1), or demonstrate 
compliance with the monthly and 
annual intake velocity standards as 
described at§ 125.94(b)(2). As discussed 
in Section VI, intake velocity is an 
important parameter for minimizing 
impingement and therefore reducing 
impingement mortality. Data in the 
record demonstrate that facilities with a 
maximum intake velocity of 0.5 feet per 
second significantly reduce the 
potential for impingement and 
impingement mortality to a level equal 
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to or better than the impingement 
mortality restrictions. EPA is therefore 
proposing an alternative standard that 
would allow facilities to demonstrate to 
the Director that either the maximum 
design intake velocity, or the maximum 
actual intake velocity as it passes 
through the structural components of a 
screen measured perpendicular to the 
mesh (under§ 125.94(b)(2)(i)) or 
through the opening of the intake (under 
§ 125.94(b)(2)(ii)), will not exceed 0.5 
feet per second. 

Under either option for compliance 
with the Impingement Mortality 
standard, facilities that withdraw water 
from an ocean or estuary would also be 
required to reduce IM of shellfish to a 
level commensurate with properly 
deployed barrier nets. EPA expects 
passive screens would meet or exceed 
this level of performance, and has 
identified passive screens in the 
proposed regulations as being pre
approved for purposes of meeting this 
requirement. Also, under either option, 
facilities would be required to ensure 
that their intakes are structured so as to 
avoid entrapment (i.e., organisms being 
trapped in an intake bay or canal and 
unable to escape). Facilities with 
traveling screens located in a forebay 
would be expected to install fish 
handling and return systems to meet 
this requirement. EPA expects passive 
screens such as cylindrical wedgewire 
would also meet this requirement. 

In addition, facilities would be 
required to meet entrainment mortality 
standards as determined by the Director 
on a case-by-case basis. Under today's 
proposal, facilities with an actual intake 
flow of 125 MGD or greater would be 
required to submit with their 
application studies as described in this 
section to assist the Director in 
establishing appropriate entrainment 
mortality controls for that facility. The 
Director would evaluate each facility's 
application materials to make a site
specific determination of BTA for 
entrainment mortality for the facility. In 
some cases, the Director may determine 
that additional requirements are not 
necessary to satisfy BT A for 
entrainment. 

Cooling water intakes with flows 
totaling less than two MGD are not 
subject to the proposed requirements. In 
addition, intakes where less than 25% 
of flow is used for cooling are also not 
subject to these requirements. 
Emergency back-up water flows would 
not be considered cooling water for 
purposes of this calculation. 
Furthermore, EPA seeks to promote 
water reuse in the proposed rule by 
specifically exempting wastewater, 
process water, and other gray water 

(even when used for cooling) from the 
definition of cooling water used in this 
calculation. However, once an intake 
satisfies these threshold requirements, 
all flow from the intake is subject to the 
impingement requirements. To the 
extent that any entrainment 
requirements are based on flow 
commensurate with closed cycle 
cooling, these would be applied to the 
non-contact cooling portion of the 
intake only, and could be met, in full or 
in part, by reusing water for non-cooling 
purposes. Intakes not subject to the rule 
may still be subject to requirements 
under other Federal, state, or local 
authorities. 

New units at existing facilities would 
be required to meet the impingement 
mortality requirements at§ 125.94(b) 
and entrainment mortality requirements 
at§ 125.94(d). The impingement 
mortality requirements would be the 
same as those identified for existing 
facilities, i.e. either numerical 
restrictions on impingement mortality 
or a maximum intake velocity. The 
entrainment mortality requirements are 
based on the level of EM reductions 
achieved by closed-cycle cooling. The 
proposed rule would allow facilities to 
demonstrate performance 
commensurate with the closed-cycle 
cooling identical to the Phase I rule 
provision for new facilities. 

D. What information must I submit in 
my permit application? 

All existing facilities would be 
required to complete and submit 
application studies to describe the 
source water body, cooling water intake 
structures, cooling water system; 
characterize the biological community 
in the vicinity of the cooling water 
intake structure; develop a plan for 
controlling impingement mortality; 
describe biological survival studies that 
address technology efficacy and other 
studies on impingement and 
entrainment at the facility; and, discuss 
the operational status of the facility. The 
application studies would be used by 
the Director to assess the impingement 
and entrainment impacts of the cooling 
water intake structure and determine 
appropriate technological and/or 
operational controls, as necessary. 
Facilities withdrawing more than 125 
MGD and existing facilities with new 
units would also complete and submit 
studies to characterize entrainment 
mortality and assess the costs and 
benefits of installing various potential 
technological and operational controls. 
A list of the proposed application 
materials is presented below. EPA 
request comment on the practicability 
and burden for facilities to prepare and 

submit this information. EPA is 
particularly interested in the burden to 
facilities with DIF <50 MGD. EPA also 
requests comment on the practical 
utility of this information. 

List of Proposed Application Materials 

Facilities that already employ closed-cycle 
cooling and new units at existing 
facilities that plan to employ closed 
cycle would submit: 

122.21 (r)(2) Source water physical data 
122.21 (r)(3) Cooling water intake structure 

data 
122.21(r)(4) Source water baseline 

biological characterization data 
122.21 (r)(6) Proposed Impingement 

Mortality Reduction Plan 
All other existing facilities would submit: 

122.21 (r)(2) Source water physical data 
122.21 (r)(3) Cooling water intake structure 

data 
122.21(r)(4) Source water baseline 

biological characterization data 
122.21 (r)(S) Cooling water system data 
122.21 (r)(6) Proposed Impingement 

Mortality Reduction Plan 
122.21 (r)(7) Performance studies 
122.21 (r)(8) Operati anal status 

Facilities withdrawing more than 125 MGD 
(except those with closed cycle), and 
existing facilities with new units that 
pi an to demonstrate performance 
equivalent to closed cycle would also 
submit: 

122.21 (r)(9) Entrainment characterization 
study 

122.21 (r)(1 0) Comprehensive technical 
feasi bi I ity and cost evaluation study 

122.21 (r) (11) Benefits valuation study 
122.21(r) (12) Non-water quality impacts 

assessment 

A summary of each application 
requirement follows. The proposed 
timeline for submittal of the application 
materials is outlined in the next section. 

Section 122.21 (r)(2) Source Water 
Physical Data 

This requirement is unchanged from 
the Phase I rule and the suspended 
Phase II rule. The facility would be 
required to submit data to characterize 
the facility and evaluate the type of 
waterbody and species potentially 
affected by the cooling water intake 
structure. The applicant would be 
required to submit: A narrative 
description and scaled drawings 
showing the physical configuration of 
all source water bodies used by the 
facility, including areal dimensions, 
depths, salinity and temperature 
regimes, and other documentation that 
supports the determination of the water 
body type where each cooling water 
intake structure is located; identification 
and characterization of the source 
waterbody's hydrological and 
geomorphological features, as well as 
the methods used to conduct any 
physical studies to determine the 
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intake's area of influence within the 
waterbody and the results of such 
studies; and locational maps. The 
Director would use this information to 
evaluate the appropriateness of any 
design or technologies proposed by the 
applicant. 

Section 122.21(r)(3) Cooling Water 
Intake Structure Data 

This requirement is unchanged from 
the Phase I rule and the suspended 
Phase II rule. This data would be used 
to characterize the cooling water intake 
structure and evaluate the potential for 
impingement and entrainment of 
aquatic organisms. Information on the 
design of the intake structure and its 
location in the water column would 
allow evaluation of which species and 
life stages would potentially be subject 
to impingement and entrainment. A 
diagram of the facility's water balance 
would be used to identify the 
proportion of intake water used for 
cooling, make-up, and process water. 
The water balance diagram also 
provides a picture of the total flow in 
and out of the facility, and would be 
used to evaluate gray water, waste 
water, and other reuses within the 
facility. The applicant would be 
required to submit: A narrative 
description of the configuration of each 
of cooling water intake structure and 
where it is located in the water body 
and in the water column; latitude and 
longitude in degrees, minutes, and 
seconds for each cooling water intake 
structure; a narrative description of the 
operation of each of cooling water 
intake structure, including design intake 
flows, daily hours of operation, number 
of days of the year in operation and 
seasonal changes, if applicable; a flow 
distribution and water balance diagram 
that includes all sources of water to the 
facility, recirculating flows, and 
discharges; and engineering drawings of 
the cooling water intake structure. 

Section 122.21(r)(4) Source Water 
Baseline Biological Characterization 
Data 

This information would be required to 
characterize the biological community 
in the vicinity of the cooling water 
intake structure and to characterize the 
operation of the cooling water intake 
structures. This supporting information 
must include existing data if they are 
available. However, the facility may 
supplement the data using newly 
conducted field studies if it chooses to 
do so. The information the applicant 
would submit includes: Identification of 
data that are not available and efforts 
made to identify sources of the data; a 
list of species (or relevant taxa) for all 

life stages and their relative abundance 
in the vicinity of the cooling water 
intake structure; identification of the 
species and life stages that would be 
most susceptible to impingement and 
entrainment. Species evaluated should 
include the forage base as well as those 
most important in terms of significance 
to commercial and recreational 
fisheries. In addition, the applicant 
must provide identification and 
evaluation of the primary period of 
reproduction, larval recruitment, and 
period of peak abundance for relevant 
taxa; data representative of the seasonal 
and daily activities (e.g., feeding and 
water column migration) of biological 
organisms in the vicinity of the cooling 
water intake structure; identification of 
all threatened, endangered, and other 
protected species that might be 
susceptible to impingement and 
entrainment at your cooling water 
intake structures; and documentation of 
any public participation or consultation 
with Federal or State agencies 
undertaken in development of the plan. 
If the applicant supplements the 
information with data collected using 
field studies, supporting documentation 
for the Source Water Baseline Biological 
Characterization would include a 
description of all methods and quality 
assurance procedures for sampling, and 
data analysis including a description of 
the study area; taxonomic identification 
of sampled and evaluated biological 
assemblages (including all life stages of 
fish and shellfish); and sampling and 
data analysis methods. The sampling 
and/or data analysis methods used must 
be appropriate for a quantitative survey 
and based on consideration of methods 
used in other biological studies 
performed within the same source water 
body. The study area should include, at 
a minimum, the area of influence of the 
cooling water intake structure. The 
applicant may also identify protective 
measures and stabilization activities 
that have been implemented, and 
describe how these measures and 
activities affected the baseline water 
condition in the vicinity of the intake. 
Existing facilities with closed-cycle 
cooling would not be required to submit 
this information under the proposed 
rule. 

Section 122.21(r)(5) Cooling Water 
System Data 

This data would be used by the 
Director in determining the appropriate 
standards that would be applied to the 
facility. Facilities would be able to use 
this information, along with the water 
balance diagram required by 
122.21(r)(5), to demonstrate the extent 
to which flow reductions have already 

been achieved. The applicant would 
provide the following information for 
each cooling water intake structure they 
use: A narrative description of the 
operation of the cooling water system 
and its relationship to cooling water 
intake structures; the proportion of the 
design intake flow that is used in the 
system including a distribution of water 
used for contact cooling, non-contact 
cooling, and process uses; a distribution 
of water reuse (to include cooling water 
reused as process water, process water 
reused for cooling, and the use of gray 
water for cooling); description of 
reductions in total water withdrawals 
including cooling water intake flow 
reductions already achieved through 
minimized process water withdrawals; 
description of any cooling water that is 
used in a manufacturing process either 
before or after it is used for cooling, 
including other recycled process water 
flows; the proportion of the source 
waterbody withdrawn (on a monthly 
basis); the number of days of the year 
the cooling water system is in operation 
and seasonal changes in the operation of 
the system, if applicable. The applicant 
would also submit a description of 
existing impingement and entrainment 
technologies or operational measures 
and a summary of their performance, 
including but not limited to reductions 
in entrainment mortality due to intake 
location and reductions in total water 
withdrawals and usage, and efficiencies 
in energy production for each producing 
unit that result in the use of less cooling 
water, including but not limited to 
combined cycle and cogeneration. For 
example, the applicant may provide 
comparative density data for the intake 
to demonstrate the extent to which 
location of the intake has reduced 
adverse environmental impact. 

Section 122.21(r)(6) Proposed 
Impingement Mortality Reduction Plan 

The facility's proposed Impingement 
Mortality Reduction Plan would 
identify the approach the facility would 
use to meet proposed rule IM 
requirements, i.e., direct measure of 
impingement mortality through 
sampling, or demonstration that the 
maximum intake velocity is equal to or 
less than 0.5 fps. For the former, the 
Plan would include the duration and 
frequency of monitoring (which EPA 
assumes would generally be conducted 
on a biweekly basis, although the exact 
frequency would be determined case-by
case), the monitoring location, the 
organisms to be monitored, and the 
method in which naturally moribund 
organisms would be identified and 
taken into account. The Plan would also 
address the impingement mortality of 
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shellfish, as appropriate, for intakes that 
withdraw from oceans and tidal waters, 
e.g., seasonal deployment of barrier 
nets, passive screens, or an appropriate 
handling and return system. The Plan 
would document all methods and 
quality assurance/quality control 
procedures for sampling and data 
analysis. The proposed sampling and 
data analysis methods would be 
appropriate for a quantitative survey 
and include consideration of the 
methods used in other studies 
performed in the source waterbody. The 
Plan would include a description of the 
study area (i ncl udi ng the area of 
influence of the cooling water intake 
structure(s)), and provide a taxonomic 
identification of the sampled or 
evaluated biological assemblages 
(including all life stages of fish and 
shellfish). 

For facilities that plan to meet IM 
requirements by demonstrating that the 
maximum intake velocity is equal to or 
less than 0.5 fps, the Plan would 
provide for each intake either, 
(1) documentation that the design intake 
velocity is equal to or less than 0.5 feet 
per second, as described at 
§ 125.94(b )(2)(i-i i ), or, (2) 
documentation of the facility's proposed 
method for demonstrating the required 
maximum intake velocity (equal to or 
less than 0.5 feet per second) in 
accordance with§ 125.94(b)(2)(i-ii). 
This velocity must be maintained while 
as much as 15 percent of the intake 
surface area is blocked due to debris, 
ice, plant growth, or any other clogging 
materials. EPA notes that its proposed 
definition of intake velocity at§ 125.92 
provides that this requirement would be 
applicable for screen/mesh type intakes 
as well as offshore intakes. For facilities 
with traveling screens, EPA believes the 
low cost and ease of installing an 
effective fish handling and return 
system warrants the retrofit of such 
controls, even if the maximum intake 
velocity is less than 0.5 feet per second, 
however, this is not required by the 
proposed rule. If intake velocity is not 
maintained at less than 0.5 feet per 
second, the regulation requires modified 
traveling screens to include collection 
buckets designed to minimize 
turbulence to aquatic life, the addition 
of a guard rai I or barrier to prevent loss 
of fish from the collection bucket, 
replacement of screen panel materials 
with smooth woven mesh, a low 
pressure wash to remove fish prior to 
any high pressure spray to remove 
debris on the ascending side of the 
screens, and a fish hand I i ng and return 
system with sufficient water flow to 
return the fish to the source water in a 

manner that does not promote predation 
or re-impingement of the fish. 

Under the proposed impingement 
requirements, the owner or operator of 
the facility must ensure that there is a 
means for impingeable fish or shellfish 
to escape the cooling water intake 
system or be returned to the waterbody 
through a fish return system. Thus, a 
facility would need to demonstrate that 
their cooling water intake structure does 
not lead to entrapment. This provision 
is intended to avoid the collection of 
impingeable organisms into a cooling 
water intake system where there is 
neither a fish handling and return 
system nor an opportunity for the 
organisms to escape the cooling water 
intake system. For example, a facility 
may have an offshore intake with a 
velocity cap that meets the maximum 
velocity requirements for IM. The intake 
then leads to a pipe, canal, or forebay 
for which there is no means to return 
the organisms to the source water. In 
this example, this provision would 
require that the facility implement a fish 
handling and return system. Note since 
the facility would meet the maximum 
velocity requirements for IM, the facility 
would not have to conduct biological 
monitoring to demonstrate compliance 
with the IM limits. EPA anticipates 
facilities that already employ closed
cycle cooling would document the 
maximum intake velocity is equal to or 
less than 0.5 feet per second. EPA 
requests comment on the additional 
controls to address entrapment at 
facilities that employ closed-cycle 
cooling or other technologies with 
velocity equal to or less than 0.5 feet per 
second. 

Section 122.21(r)(7) Performance 
Studies 

Under the proposal, the applicant 
would submit a description of any 
biological survival studies conducted at 
the facility and a summary of any 
conclusions or results, including: Site
specific studies addressing technology 
efficacy, through-plant entrainment 
survival, and other impingement and 
entrainment mortality studies; studies 
conducted at other locations including a 
justification as to why the data is 
relevant and representative of 
conditions at the facility. Due to 
changes in the water body over time, 
studies older than 10 years should 
include an explanation of why (or why 
not) the data is still relevant and 
representative of conditions at the 
facility. The Director would use such 
studies when assessing the facility's 
approach to IM and when establishing 
technology based requirements for EM. 
Permit applicants are not required to 

conduct new studies to fulfill this 
requirement. This requirement is rather 
aimed at obtaining results for studies 
that have already been conducted as 
part of past permit proceedings or for 
other purposes. 

Section 122.21 (r)(8) Operational Status 

Under the proposal, the applicant 
would submit a description of the 
operational status of each unit 
including: Descriptions of each 
individual unit's operating status 
including age of the unit, capacity 
utilization for the previous 5 years, and 
any major upgrades completed within 
the last 15 years (e.g., boiler or 
condenser replacement, changes to fuel 
type); a description of completed, 
approved, or scheduled uprates and 
NRC relicensing status for nuclear 
facilities; a description of plans or 
schedules for decommissioning or 
replacement of units; and a description 
of current and future production 
schedules for manufacturing facilities. 
The Director would use such 
information in determining compliance 
schedules. Further, such information 
would be used to determine flow 
reductions due to unit closures, which 
may affect a facility's DIF or AIF, and 
therefore may result in changes to a 
facility's regulatory status and 
requirements. Where the remaining 
useful plant life is considerably shorter 
than the useful I ife of an EM technology, 
this information would also be used to 
support a discussion of benefits for that 
EM technology. 

Section 122.21 (r)(9) Entrainment 
Characterization Study 

Under the proposal, this study would 
include a plan for collecting 
entrainment mortality data, requires a 
peer review process, and then requires 
the owner or operator of the facility to 
carry out the data collection. This study 
would provide data necessary to 
evaluate EM for that facility. EPA 
envisions the information already 
collected to meet 122.21(r)(4) 
requirements would be used in 
developing the Entrainment 
Characterization Study. For all species 
and life stages identified under the 
requirements of 122.21(r)(4), the owner 
or operator of the facility would develop 
and submit an entrainment mortality 
data collection plan for review by the 
Director. The entrainment mortality data 
collection plan would include: The 
duration and frequency of monitoring; 
the monitoring location, including a 
description of the study area and the 
area of influence of the cooling water 
intake structure(s); a taxonomic 
identification of the sampled or 
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evaluated biological assemblages 
(including all life stages of fish and 
shellfish); the organisms to be 
monitored, including species of concern 
and threatened or endangered species; 
any other organisms identified by the 
Director; the method in which latent 
mortality would be identified; and 
documentation of all methods and 
quality assurance/quality control 
procedures for sampling and data 
analysis. The proposed sampling and 
data analysis methods must be 
appropriate for a quantitative survey. 

The owner or operator of the facility 
must also provide for peer review of the 
entrainment mortality data collection 
plan. The Director may consult with 
Federal, State and Tribal fish and 
wildlife management agencies with 
responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s). Further, the Director 
may require the owner or operator of the 
facility to include additional peer 
reviewers of the plan. EPA expects peer 
reviewers would have appropriate 
qualifications (e.g., in the fields of 
biology, engineering, etc.) for the subject 
matter. An explanation for any 
significant reviewer comments not 
accepted must be included in the final 
plan submission. Additional guidance 
on conducting peer review may be 
found in EPA's Peer Review handbook, 
available online at http://www.epa.gov/ 
peerreviewlpdfs/Peer"/o20Review%20 
HandbookMay06.pdf. 

The Entrainment Characterization 
Study would include the following 
components: 

1. Taxonomic identifications of all life 
stages of fish, shellfish, and any species 
protected under Federal, State, or Tribal 
Law (including threatened or 
endangered species) that are in the 
vicinity of the cooling water intake 
structure(s) and are susceptible to 
entrainment; 

2. Characterization of all life stages of 
fish, shellfish, and any species protected 
under Federal, State, or Tribal Law 
(including threatened or endangered 
species), including a description of the 
abundance and temporal and spatial 
characteristics in the vicinity of the 
cooling water intake structure(s), based 
on sufficient data to characterize 
annual, seasonal, and diel variations in 
entrainment (e.g., related to climate and 
weather differences, spawning, feeding 
and water column migration). These 
may include historical data that are 
representative of the current operation 
of your facility and of biological 
conditions at the site; and, 

3. Documentation of the current 
entrainment of all life stages of fish, 
shellfish, and any species protected 

under Federal, State, or Tribal Law 
(including threatened or endangered 
species). The documentation may 
include historical data that are 
representative of the current operation 
of your facility and of biological 
conditions at the site. Entrainment 
samples to support the facility's 
calculations would be collected during 
periods of representative operational 
flows for the cooling water intake 
structure and the flows associated with 
the samples would be documented. 

EPA expects this information would 
be used to help determine the site
specific BTA for EM. For facilities with 
no EM technologies, this information 
would characterize the potential for EM. 
The information would also be used to 
demonstrate that technologies and other 
measures already in place, or site
specific factors such as intake location 
or design, already reduce EM. For 
example, abundance data may 
demonstrate lower comparative 
densities which can significantly lower 
entrainment rates. The information 
could also be used by new units to 
demonstrate that alternative 
technologies or a combination of 
technologies reduce EM at that site to a 
level commensurate with closed-cycle 
cooling. 

Section 122.21(r)(10) Comprehensive 
Technical Feasibility and Cost 
Evaluation Study 

Under the proposal, the owner or 
operator of the facility would submit an 
engineering study of the technical 
feasibility and incremental costs of 
candidate entrainment mortality control 
technologies. The study would include 
an evaluation of technical feasibility of 
closed-cycle cooling and fine mesh 
screens with a mesh size of 2mm or 
smaller, as well as any other 
entrainment reduction technologies 
identified by the applicant or requested 
by the Director. This study would 
include: a description of all 
technologies and operational measures 
considered (which could include 
alternative designs of closed-cycle 
recirculating systems such as natural 
draft cooling towers, hybrid designs, 
and compact or multi-cell 
arrangements); documentation of factors 
that make a candidate technology 
impractical or infeasible for further 
evaluation. For example, a discussion of 
land availability might include an 
evaluation of adjacent land and acres 
potentially available due to generating 
unit retirements, production unit 
retirements, other buildings and 
equipment retirements, ponds, coal 
piles, rail yards, transmission yards, and 
parking lots; decommissioning of 

existing units; repurposing of existing 
land uses; documentation that 
insufficient acres are available on-site; 
and evidence that the purchase or other 
acquisition of property adjacent to the 
facility is not feasible. EPA is exploring 
providing guidance on assessing land 
availability that might suggest a 
threshold ratio of acres/capcity that 
could serve as a guideline for when 
sufficient land may not be available. 
EPA has not identified any electric 
generating facilities with more than the 
160 acres per GW capacity that EPA 
believes would be unable to construct 
retrofit cooling towers. EPA specifically 
solicits comment on this ratio, and 
solicits data for determining whether 
alternative thresholds are more 
appropriate. 

The proposed rule would require that 
costs be presented as the net present 
value (NPV) of the social costs and the 
corresponding annual value. In addition 
to the required social costs, the owner 
or operator may choose to provide 
facility level compliance costs, however 
such costs must be provided and 
discussed separately from social costs. 
The cost evaluation component of this 
study would include engineering cost 
estimates of all technologies considered 
above and also discuss and provide 
documentation of any outages, 
downtime, energy penalties or other 
impacts to revenue. The cost evaluation 
should be based on least-cost 
approaches to implementing each 
candidate technology while meeting all 
regulatory and operational requirements 
of the plant. Depreciation schedules, 
interest rates, further consideration of 
remaining useful life of the facility as 
discussed in 122.21(r)(8), and any 
related assumptions would be 
identified. 

The owner or operator of the facility 
must obtain peer review of the 
Comprehensive Technical Feasibility 
and Cost Evaluation Study, as described 
above for the Entrainment 
Characterization Study. EPA expects 
peer reviewers would have appropriate 
qualifications (e.g., engineering, 
hydrology, planning and design, etc.) for 
the subject matter. 

Section 122.21(r)(11) Benefits Valuation 
Study 

Under the proposal, the owner or 
operator of the facility would submit a 
detailed discussion of the magnitude of 
water quality benefits, both monetized 
and non-monetized, of the candidate 
entrainment mortality reduction 
technologies evaluated in 122.21(r)(8), 
including incremental changes in the 
impingement mortality and entrainment 
mortality of fish and shellfish; and 
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monetization of these changes to the 
extent appropriate and feasible using 
the best available scientific, engineering, 
and economic information. This may 
include monetization using market 
values, market proxies (e.g., models 
based on travel costs or other 
methodologies), and stated preference 
methods. Benefits that cannot be 
monetized should be quantified where 
feasible and discussed qualitatively. The 
study would also include discussion of 
recent mitigation efforts already 
completed and how these have affected 
fish abundance and ecosystem viability 
in the intake structure's area of 
influence. Finally, the study would 
identify other benefits to the 
environment and the community, 
including improvements for mammals, 
birds, and other organisms and aquatic 
habitats. The owner or operator of the 
facility must obtain peer review of the 
benefits evaluation study, as described 
above for the Entrainment 
Characterization Study. EPA expects 
peer reviewers would have appropriate 
qualifications (e.g., biologist, 
hydrologist) for the subject matter. 

Section 122.21(r)(12) Non-Water Quality 
Impacts Assessment 

The owner or operator of the facility 
would submit a detailed discussion of 
the changes in non-water quality factors 
attributed to technologies and/or 
operational measures considered. These 
changes may include, but are not 
limited to, increases or decreases in the 
following: Energy consumption; thermal 
discharges including an estimate of 
increased facility capacity, operations, 
and reliability due to relaxed permitting 
constraints related to thermal 
discharges; air pollutant emissions and 
their health and environmental impacts; 
noise; safety such as the potential for 
plumes, icing, and availability of 
emergency cooling water; grid reliability 
including an estimate of changes to 
facility capacity, operations, and 
reliability due to cooling water 
availability; consumptive water use, and 
facility reliability such as production of 
steam and impacts to production based 
on process unit heating or cooling. The 
owner or operator of the facility would 
provide for peer review of the Non
water Quality Impacts Assessment as 
described above for the Entrainment 
Characterization Study. EPA expects 
peer reviewers would have appropriate 
qualifications (e.g., biologist, safety 
engineer, power engineer, hydrologist) 
for the subject matter. EPA recognizes 
that in some cases it may be efficient for 
permit applicants to combine several of 
the required studies into a single 
document and have them reviewed 

holistically by a single set of peer 
reviewers. Such an approach is not 
precluded by the proposed rule as long 
as the peer review panel has the 
background appropriate to conduct the 
combined review and the permitting 
authority approves. EPA requests 
comment on the peer review 
requirements and the level of specificity 
regarding peer review in the draft rule 
text. 

EPA is aware that specialized 
experience may be useful or appropriate 
in assessing some of the factors 
indentified in 122.21(r). EPA solicits 
comment on further guidance or rule 
language that could assist in the 
consistent development of these studies 
and more uniform review of these 
factors by the Director. For example, 
EPA could establish modeling of plume 
drift as part of the assessment of icing 
and safety. This requirement could also 
be included as part of the technical 
feasibility and costs analysis required at 
122.21 (r)(10). Similarly, required 
emissions estimates could include more 
specific criteria under 122.21(r)(11). 

Facilities Demonstrating Flow 
Reduction Commensurate With Closed
Cycle Recirculating System 

Under § 125.94(d), new units at 
existing facilities would be subject to 
entrainment mortality requirements. 
These facilities may choose to 
demonstrate that they have already 
reduced actual intake flow (AI F) to a 
level commensurate with a closed-cycle 
recirculating system in their permit 
application to meet rule requirements. 
In general, flow reduction may be 
achieved through the use of a closed
cycle cooling system such as a wet 
cooling tower (mechanical or natural 
draft), a dry cooling system, variable 
speed pumps, or operational measures 
such as seasonal reductions in flow. 
Under today's proposal, each facility 
would have the flexibility to select the 
flow reduction technique or 
combinations thereof that best meets 
their operational needs, so long as the 
total reduction in flow is commensurate 
with that of a closed-cycle cooling 
system. 95 

95 The term "commensurate" is intended to be 
viewed in terms of a reduction in the facility's 
actual intake flow. The facility's DIF reflects the 
maximum volume of water that the facility can 
withdraw (and would be the basis for appl icabi I ity) 
but the AIF (based on the facility's average flows 
over the previous 3 year period) represents the 
impacts to aquatic communities. Reducing the AIF 
is the most appropriate approach, as it represents 
actual impacts and is most representative of a 
facility's actual operational schedule. EPA fully 
expects, however, that many facilities would 
construct a closed-cycle cooling system based on its 
DIF to comply with the proposed rule, as this 

For today's proposal, EPA is clarifying 
the term "commensurate" in the context 
of flow reductions. EPA examined its 
record to clarify how a facility could 
demonstrate a reduced flow 
"commensurate" with a closed-cycle 
recirculating system. EPA's record 
demonstrates that for the traditional 
steam electric utility industry, facilities 
located in freshwater areas (with a 
salinity of less than 0.5 parts per 
thousand) that have closed-cycle 
recirculating cooling water systems 
typically reduce water use by 97.5% 
percent from the amount they would 
use if they had once-through cooling 
water systems. 96 Simi I arl y, faci I i ties that 
have closed-cycle recirculating cooling 
systems using salt (or brackish) water 97 

typically reduce water usage by 94.9 
percent. 98 Therefore, if a facility selects 
to demonstrate flow reduction 
commensurate with closed-cycle 
cooling using flow reduction 
technologies and controls other than 
through closed-cycle cooling (e.g., 
through seasonal flow reductions, unit 
retirements, and other flow reductions), 
EPA is proposing that it would have to 
demonstrate total flow reductions 
approximating 97.5% for freshwater 
withdrawals and 94.9% for saltwater 
withdrawals. Today's proposal includes 
these criteria in the definition of closed
cycle recirculating systems at§ 125.92. 
EPA solicits comment on whether to 
establish these metrics as a binding 
requirement, or whether the 
determination of what flow measure is 
commensurate with closed-cycle 
cooling should be left to the Director for 
each faci I i ty. 

EPA expects the Director to carefully 
consider the approach proposed by the 
facility to ensure that it is reasonable. 
For example, many facilities have two 
pumps installed per unit, but typically 
only operate one pump at a time. The 
second pump may provide additional 
pumping capacity (such as may be 
required in summer) or it may only 
serve as a back-up or for use during 
maintenance of the main pump. In the 
former case, the facility's intake flow 

enables the facility to utilize its full DIF at any 
given time, thereby mai ntai ni ng full operati anal 
flexibility. EPA's costs reflect the costs for the entire 
DIF. See below for more information on how a 
faci I ity can demonstrate that it has achieved a 
reduction in flow that is commensurate with 
closed-cycle cooling. 

96 Assuming a cycle of concentration of 3.0 and 
a condenser delta T of 20'F. See Section V for more 
information. 

97 Saltwater also includes brackish water, tidal 
rivers, and estuaries where the water has a salinity 
of equal to or greater than 0.5 parts per thousand 
(by mass) at a time of annual low flow. 

98 Assuming a cycle of concentration of 1.5 and 
a condenser delta T of 20'F. See Section V for more 
information. 
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(both DIF and AIF) should properly 
account for the pumping capacity of 
both pumps. In the latter, the true flow 
for the intake structure may be 
equivalent to the pumping capacity of 
only a single pump.99 Also, EPA is 
aware that some facilities may elect to 
retire units to demonstrate a reduced 
flow and wants to ensure that such 
facilities would qualify for this 
alternative provided they meet the 
applicable requirements. 1oo EPA is 
proposing that these credits for unit 
closures be valid for 10 years from the 
date of the closure. 1o1 EPA believes this 
approach reasonably allows facilities to 
get credit for flow reductions 
attributable to unit closures, but also 
requires such facilities to make future 
progress to ensure its operations reflect 
best available technology to control 

99 1n this scenario, EPA does not envision that a 
facility would be able to remove the second pump 
to demonstrate a reduction in flow, as the pump is 
simply redundant equipment and would not reduce 
the overall water withdrawals. 

1oo As a point of clarification, EPA notes that flow 
reduction credit would be available to a facility 
regardless of the rationale for maintaining the 
reduced flow. In other words, a facility may have 
ceased operation of a unit for reasons other than 
today's proposed regulation, and as such, 
withdraws much I ess water than before. 
Nevertheless, the net effect is that entrainment 
would be reduced. 

1o1 Some facilities have intake systems for units 
that have not operated for an extended time period. 
These units have essentially ceased operations; 
such facilities may include the pumping capacity 
associated with these units in their DIF even though 
it may not accurately represent their actual 
operations (i.e., it may be inappropriate to consider 
these units under 125.94(c)(5)(ii)). 

entrainment. EPA is seeking comment 
on this approach. 

Under 125.94(d)(2), EPA would allow 
facilities to implement technologies 
other than closed-cycle cooling systems 
that reduce entrainment mortality by at 
least 90 percent of what would have 
been obtained via flow reduction 
commensurate with closed-cycle 
cooling under 125.94(d)(1). This 
compliance provision mirrors the Track 
II provision of the Phase I rule, and is 
intended to provide opportunities for 
facilities to consider technologies such 
intake relocation or fine mesh screens, 
or operational measures such as the 
recyle and reuse of cooling water for 
other purposes. Further, facilities could 
adopt a combination of such 
technologies and practices, provided the 
facility can demonstrate reductions in 
entrainment mortality of 90 percent or 
better as compared to closed-cycle 
cooling. EPA seeks comment on this 
provision. 

E. When are application studies due? 

EPA recognizes that facilities 
previously subject to the withdrawn 
Phase II rule (existing electric generating 
facilities with a DIF greater than 50 
MGD) should have already compiled 
much of the proposed application 
information and expects that these data 
would be used to meet many of the 
requirements under today's proposal. In 
some cases the information may have 
been collected, but reports may not have 
been generated or finalized. EPA also 
understands that many other facilities 
may not have collected this information, 
e.g., smaller power plants and 

manufacturers, and in those cases 
facilities would have to initiate new 
data collection efforts. For this reason, 
EPA is proposing two different 
timelines for application submittal, as 
illustrated in Exhibits IX-1 and IX-2. 
EPA is proposing that facilities 
previously subject to the Phase II rule 
would be required to submit some 
application studies six months after rule 
promulgation. Other studies would 
follow in sequence over a period of time 
not to exceed five years. Other existing 
facilities not previously subject to the 
withdrawn Phase II rule (e.g., small 
power plants and all existing 
manufacturers) would begin submitting 
application studies three years after rule 
promulgation. Additional required 
studies would be submitted over a 
period not to exceed seven years and six 
months. EPA believes that these 
proposed schedules will afford facilities 
ample time to plan, complete, and 
submit application materials as well as 
provide Directors time to evaluate the 
submissions and develop appropriate 
permit conditions. These schedules are 
linked to the effective date of the rule 
in order to establish a level playing field 
and to avoid delays implementing the 
rule regardless of a facility's current 
permit status. EPA solicits comment on 
the proposed schedule, and specifically 
seeks comment and data on the 
appropriate amount of time to collect 
data, write reports, conduct peer 
reviews, obtain comment, provide for 
public participation, and issue final 
permit conditions. 
BILLING CODE 6560-50-P 
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Exhibit IX-1: Application Requirements and Due Dates for Initial Permit Term*
Power Plants with DIF of 50 MGD or more 

Submittal Existing Facility Category 
Date 

(all datesfrom Power Plants with DIF of 50 MGD or more 
rule 

promulgation) 
6 months § 122.2l(r)(2) Source water physical data 

§ 122.2l(r) (3) Cooling water intake structure data 

§ 122.21(r) (4) Source water baseline biological characterization data 

§ 122.21(r) (5) Cooling water system data 
Qj § 122.2l(r) (6) Proposed IM reduction plan ...... 
co: § 122.2l(r) (7) PerfOrmance studies ~ - § 122.21 (r) (8) Operational status co: 
t: AIF> 125 MGD and facilities with new units: .... 

§ 122.2l(r) (9) Entrainment characterization studJ!.:{j) EM plan with peer a 
,.Q reviewers identified = 1 year AIF> 125 MGD and facilities with new units: 00 
"0 § 122.2l(r) (9) Entrainment characterization studJ!.:{ji2eeer reviewed EM 

= plan and (jiO implement EM plan co: 
...... 3.5 years § 122.21 (r) (6) Proposed IM reduction plan results 

= 4 years AIF> 125 MGD and facilities with new units: Qj 

a § 122.2l(r) (9) Entrainment characterization studJ!.: (jii) completed studJ!. 
Qj 
;... 5 years AIF> 125 MGD and facilities with new units: .... = § 122.2l(r) (10) Comprehensive technical feasibility and cost evaluation 0" 
Qj studY. 
~ § 122.21 (r) ( 11) Benefits valuation studJ!. 

= 0 § 122.2l(r) (12) Non-water quality and other environmental impacts studJ!. .... ...... *Subsequent Permit Terms co: 
~ After the initial submission of the § 122.2l(r) application studies, the owner or operator of a .... - facility may submit a request to reduce the information required, if conditions at the facility and Q.. 
Q.. in the waterbody remain substantially unchanged since the previous application such that < relevant previously submitted information remains representative of current source water, intake 

structure, cooling water system, and operating conditions. The request for reduced information 
requirements must be submitted to the Director at least one year prior to the expiration of its 
NPDES permit. The Director may accept or reject any part of the request. (See§ 125.95(c)). 

For subsequent permit terms, information collection activities required under § 122.21 (r) must 
begin no later than eighteen months prior to permit expiration (see§ 125.95(d)). 

For subsequent permit terms, all permit application materials are expected to be submitted to the 
Director with the application for permit renewal at least 6 months prior to permit expiration. 

22255 
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Exhibit IX-2: Application Requirements and Due Dates for Initial Permit Term*-
Oth E . f F Tf "th DIF > 2 MGD er XIS mg aCII IeS WI 

Submittal Existing Facility Category 
Date 

(all dates from Other Existing Facilities with DIF> 2 MGD 
rule 

promulgation) 
3 years § 122.2l(r)(2) Source water physical data 

§ 122.2l(r) (3) Cooling water intake structure data 

§ 122.2l(r) (4) Source water baseline biological characterization data 

§ 122.2l(r) (5) Cooling water system data 

§ 122.2l(r) (6) Proposed IM reduction plan 

~ § 122.2l(r) (7) PerfOrmance studies ...... eoa· § 122.2l(r) (8) Operational status 
~ AIF> 125 MGD and facilities with new units: -eoa § 122.2l(r) (9) Entrainment characterization study:(jl EM plan with ...... ...... 

eeer reviewers identified ..... e 3.5 years AIF> 125 MGD and facilities with new units: .c 
= § 122.2l(r) (9) Entrainment characterization study:(ji) peer reviewed 

V1 EM plan and (jiil imrzlement EM [2lan 
"0 = 6 years § 122.2l(r) (6) Pro{2osed IM reduction plan results 
= 6.5 year AIF> 125 MGD and facilities with new units: ...... = § 122.2l(r) (9) Entrainment characterization study: (jii) completed 
~ e study 
~ 7.5 years AIF> 125 MGD and facilities with new units: 
l-1 ..... § 122.2l(r) (10) Comprehensive technical f§asibilitJ!. and cost = 0" evaluation study 

~ § 122.2l(r) (11) Benefits valuation study 

== 
§ 122.2l(r) (12) Non-water quality and other environmental impacts c ..... studv ...... = *Subsequent Permit Terms 

~ ..... After the initial submission of the§ 122.2l(r) application studies, the owner or operator of a -=- facility may submit a request to reduce the information required, if conditions at the facility =-< and in the waterbody remain substantially unchanged since the previous application such that 
relevant previously submitted information remains representative of current source water, 
intake structure, cooling water system, and operating conditions. The request for reduced 
information requirements must be submitted to the Director at least one year prior to the 
expiration of its NPDES permit. The Director may accept or reject any part of the request. 
(See§ 125.95(c)). 

For subsequent permit terms, information collection activities required under § 122.21 ( r) must 
begin no later than eighteen months prior to permit expiration (see § 125.95( d)). 

For subsequent permit terms, all permit application materials are expected to be submitted to 
the Director with the application for permit renewal at least 6 months prior to permit 
expiration. 

BILLING CODE 6560-50-C all existing facilities. As such, facilities 
would be required to monitor to 
demonstrate compliance with the 
impingement mortality restrictions at 

the alternative requirements at 
F. What are the monitoring 
requirements in today's proposal for 
existing facilities? 

1. Monitoring Requirements for 
Impingement Mortality 

Today's proposed rule proposes 
impingement mortality requirements for 

§ 125.94(b)(1), demonstrating a monthly 
average of fish impingement mortality of 
31% or less, and an annual average of 
12% or less. (Different monitoring 
requirements apply for compliance with 

§ 125.94(b)(2) for design intake velocity; 
these are discussed in a later section.) 
To demonstrate compliance with the 
impingement mortality standards at 
§ 125.94(b)(1), the facility would be 
required to monitor at a frequency 
specified by the Director. EPA assumes 
the facility would monitor no less than 
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once per week during primary periods 
of impingement as determined by the 
Director, and no less than biweekly 
during all other times. For each 
monitoring event, the facility would 
determine the number of organisms that 
are collected or retained on a 3 .s inch 
sieve {i.e., that are impinged [1]), and the 
number that die within 24-48 hours of 
impingement {i.e., impingement 
mortality [IM]). Fish that are included in 
any carryover from a traveling screen or 
removed from a screen as part of debris 
removal would be counted as fish 
impingement mortality. Under the 
proposed definition at 125.92, naturally 
moribund fish and invasive species 
would be excluded from the totals for 
both impingement and impingement 
mortality. The percentage of 
impingement mortality is defined by the 
following equation: 

(IM) %1M= -
1
-xlOO 

For each calendar month, the facility 
would calculate the arithmetic average 
of the percentage impingement 
mortalities observed during each of the 
sampling events. For example, if a 
facility conducted four sampling events 
in December, it would calculate the 
monthly average from the weekly 
values. If a facility's calculated monthly 
average is less than the monthly average 
limitation (31% ), then it would be in 
compliance that month. To demonstrate 
compliance with the annual average 
limit, the facility would calculate the 
arithmetic average of all of its sampling 
events during the year. If the facility's 
calculated annual average percentage 
impingement mortality is less than the 
annual average limitation, then it would 
be in compliance. 

EPA envisions that the permitting 
authority would review and approve the 
Impingement Mortality Reduction Plan 
including the frequency and duration of 
monitoring, the monitoring location, the 
organisms to be monitored, and the 
method in which naturally moribund 
organisms would be identified and 
taken into account. In establishing the 
monitoring requirements, EPA expects 
facilities and permitting authorities 
would consider whether data collection 
should cover the entire daily and (where 
appropriate) tidal cycles. Typically, 
facilities have collected impingement 
samples continuously for 6 or 8 hours, 
and repeated this cycle to cover an 
entire 24-hour period. Stratifying 
collection in this manner allows an 
analysis of the diel variation exhibited 
by many aquatic organisms. EPA 
expects that facilities would continue to 
conduct sampling in such a manner to 

account for diel variations, where 
appropriate. EPA also expects the plan 
would ensure that sampling occurs 
during periods of representative flow 
and not during periods of non-peak flow 
or scheduled outages. The sampling 
plan would cover all five years of the 
permit term. 

EPA is not proposing a list of the 
species to be monitored due to the site
specific nature of the biological 
organisms impacted by an intake 
structure. Rather, EPA is proposing that 
a facility provide data on the 
composition of all species in its 
waterbody as part of its NPDES permit 
application (information from the 
source water baseline characterization 
data required at§ 122.21(r)(4) and 
impingement plan at§ 125.95(b)) to help 
inform the Director's determination of 
the species that would be monitored for 
compliance with the proposed 
impingement mortality limitations. In 
addition, the permitting authority may 
impose additional monitoring 
requirements such as consideration of 
threatened or endangered species, as 
appropriate. EPA is also not including 
provisions for reducing the monitoring 
frequency in the future; given that the 
source waterbody may change over time 
(including hosting different or increased 
numbers of individuals or species), EPA 
believes that weekly monitoring at a 
minimum is appropriate. 

The ideal point to measure 
impingement mortality is the location 
where organisms are returned to the 
waterbody. However, for ease of 
sampling and access, EPA envisions 
most facilities would collect samples 
from the fish return system(s) at some 
point prior to the fish return discharge 
point. 102 Based on the studies in EPA's 
database, EPA envisions facilities would 
either (1) divert some or all of the flow 
from the fish return into a fish 
collection and holding area or (2) place 
a net or debris basket fitted with 3/8" 
mesh spacing in the fish return and 
collect and transfer the retained 
organisms to a holding tank. Facilities 
would handle the organisms in the 
collection device as little as possible 
and transfer them to a holding area with 
conditions as close as practicable to the 
source water. Facilities would count the 
number of living organisms in the 
holding area and subsequently hold the 

102 Based on EPA's site visits and other data, even 
facilities with multiple intakes (and multiple 
screens, etc.) typically only have one fish handling 
and return system. This is consistent with EPA's 
proposed approach to determine campi i ance at the 
facility level. For facilities with more than one 
return system (including those that are bi
directional in tidal waters), compliance is still 
determined at the facility level. 

sample using proper technique 1o3 to 
maintain the health of the collected 
organisms. 104 At a time period of 48 
hours after the initial collection, the 
facility would count the number of dead 
organisms. The facility would then 
determine the percentage of organisms 
that died after 48 hours in comparison 
to the total number of living organisms 
measured initially. Any organisms not 
collected by the fish handling and 
return system, such as organisms in the 
carryover of a traveling screen or 
organisms collected by a high pressure 
wash and sent to debris bins, would be 
counted as 100% mortality. Naturally 
moribund organisms would be excluded 
from the calculation. The facility would 
keep records of this information and 
subsequently compare its result to 
today's proposed impingement 
mortality limitations. 

EPA requests comment on all aspects 
of these monitoring requirements. In 
particular, EPA requests comment on 
whether EPA should specific minimum 
sampling frequencies or leave this 
determination to the Director. EPA also 
requests comment on methods for 
evaluating latent mortality effects 
resulting from impingement. EPA's 
record demonstrates that a holding time 
of no more than 48 hours is optimal for 
evaluating the latent mortality 
associated with impingement while at 
the same time minimizing mortality 
associated with holding the organisms. 
In the majority of recent studies, 48 
hours appears to be the standard 
holding time. EPA specifically requests 
comment and supporting data on 
whether it should: Specifically establish 
48 hours after initial impingement as 
the time at which to monitor 
impingement mortality; allow a range 
such as 24 to 48 hours; establish 24 
hours as the standard holding time; or 
adopt some other technique for 
standardizing results. EPA also requests 
comment on whether survival under 
monitored holding conditions as 
discussed above is reflective of survival 
in the wild and thus an appropriate 
measure of the impingement mortality 
achieved by the facility. 

As explained in Section VI, the 
impingement mortality restrictions 
proposed today are based on the 

103 EPA recognizes that there are no standard 
methods for conducting impingement and 
entrainment studies and that there can be 
variability in designing a sampling plan between 
sites. However, there are elements that should be 
incorporated into any sampling plan, as outlined in 
DCN 1 0-6708. 

104 Facilities that divert the flow directly would 
similarly pass the flow through a net or debris 
basket fitted with 3/8" mesh spacing or would only 
count organisms that would have been collected 
with such a basket or net. 
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operation of a modified coarse mesh 
traveling screen with a fish return. 
Because EPA wants to ensure that a 
facility's monitoring plan is consistent 
with the technical basis for today's 
restrictions, EPA is proposing to require 
facilities to monitor impingement 
mortality using a sample that has been 
passed through a sieve or net with a 3 .s" 
mesh size, so that only organisms that 
do not pass through this mesh size are 
counted. 105 In doing so, facilities would 
only retain (and therefore count) 
organisms that would have been 
impinged on a coarse mesh screen, 
which was the technological basis used 
for developing the proposed 
impingement mortality limits.1o6 
Facilities could similarly apply a 
"hypothetical net" in that they could 
elect to only count organisms that 
would not have passed through a net 
with 3 .s" mesh. For example, a facility 
that uses a fine-mesh screen or diverts 
the flow directly to a sampling bay 
would only need to count organisms 
that would remain if the flow passed 
through a net, screen, or debris basket 
fitted with 3/8" mesh spacing. EPA 
further believes the IM restrictions 
could be applied to other screen-based 
fish protection technologies, and allows 
for future better performing 
technologies. EPA solicits comment on 
this approach to measuring 
impingement mortality. EPA 
specifically solicits comment on ways to 
ensure that the procedures used to 
collect and analyze samples do not 
inadvertently lead to greater mortality 
than would occur among organisms that 
were returned to the water body without 
being sampled. 

If the Director has approved a plan for 
compliance with the velocity 
requirements specified in§ 125.94(b)(2) 
and the facility has documented a 
maximum design intake flow for the 
intake equal to or less than 0.5 feet per 
second, there are no compliance 
monitoring requirements. If the facility 
cannot document a design intake flow 
for the intake equal to or less than 0.5 

105 See section 3 for a discussion of how EPA has 
changed its view of screen mesh size. EPA 
recognizes that fine mesh screens may simply 
"convert" smaller organisms that previously would 
have passed through the screen to impinged 
organisms. 

106 EPA's analysis of impingement survival rates 
is based on data from facilities with coarse mesh 
screens; these limits may be applied differently at 
facilities with smaller mesh size. Therefore, these 
limits do not provide a disincentive to facilities 
from using finer-meshed screens (i.e., screens with 
a mesh opening smaller than 3/8") on their traveling 
screens. As long as the organisms that are large 
enough to have been impinged upon a coarse mesh 
screen achieve the required survival rates, the 
facility would be considered to meet the 
impingement mortality requirements. 

feet per second under all conditions, 
including during minimum ambient 
source water surface elevations (based 
on the Director's judgment using 
hydrological data) and maximum head 
loss across the screens, the permit must 
require compliance monitoring for 
intake velocity to demonstrate the 
intake velocity is consistent with the 
requirements of§ 125.94(b )(2). The 
frequency of monitoring would be no 
less than twice per week. In this 
circumstance facilities would not be 
subject to the impingement mortality 
monitoring requirements otherwise 
specified in§ 125.96(a)(1) and (2). EPA 
requests comment on whether it should 
specify a minimum frequency for intake 
velocity monitoring or leave this 
determination to the Director. 

EPA notes the proposed rule does not 
specify the owner or operator of a 
facility with a cooling water intake 
structure that supplies cooling water 
exclusively for operation of a wet or dry 
cooling tower(s) and that meets the 
definition of closed-cycle recirculating 
system at§ 125.92 is deemed to meet 
this impingement mortality standard. 
This is because the largest facilities with 
closed cycle cooling still have the 
potential to withdraw 100 MGD or more 
in makeup water. EPA's record shows 
virtually all facilities with wet cooling 
towers have a maximum intake velocity 
of 0.5 feet per second. EPA expects a 
facility that operates a cooling tower 
would be able to demonstrate the 
maximum design intake velocity does 
exceed 0.5 feet per second, and the 
proposed rule already provides that 
such facilities do not have any 
additional monitoring requirements for 
impingement mortality. 

2. Monitoring Requirements for 
Entrainment Mortality 

Existing Facilities 

Whenever the Director is establishing 
entrainment control, monitoring 
requirements must also be developed. 
As proposed, the permit application 
studies at§ 122.21(r) would be required 
for each permit renewal. EPA expects 
the Director would use these studies, 
including the Entrainment 
Characterization Study at § 122.21 (r)(9), 
as a basis for any additional monitoring 
requirements for entrainment mortality. 

New Units at Existing Facilities 

Under § 125.96(c), existing facilities 
with new units would be required to 
conduct compliance monitoring to 
demonstrate flow reductions consistent 
with the requirements of§ 125.94(d)(1) 
and (2), or equivalent I&E reductions. 
For facilities required to demonstrate 

flow reductions consistent with the 
requirements of§ 125.94(d)(1), the 
frequency of monitoring would be no 
less than once per week and would be 
representative of normal operating 
conditions. Flow monitoring would 
include measuring cooling water 
withdrawals, make-up water, and 
blowdown volume. The Director may 
require additional monitoring necessary 
to demonstrate compliance with both 
§ 125.94(d) as well as any more stringent 
standards under § 125.94(f). 

To meet requirements under 
§ 125.94(d)(1), EPA expects facilities 
would first measure AIF in order to 
establish a site-specific baseline prior to 
installing any new technologies or 
employing new operational measures. 
EPA has defined AIF as the average 
volume of water withdrawals on an 
annual basis over the past three 
calendar years (see§ 125.92). Facilities 
would then conduct flow monitoring 
which would include measuring cooling 
water withdrawals, make-up water, and 
blowdown volume. The Director may 
require additional monitoring necessary 
to demonstrate compliance with 
§ 125.94(d). These flows would be used 
to document the facility has minimized 
make-up and blowdown flows. 

To meet requirements under 
§ 125.94(d)(2), facilities would again 
measure AIF in order to establish a site
specific baseline prior to installing any 
new technologies or employing new 
operational measures. The facility 
would also measure the density of 
entrainable organisms (ED) at a 
proximity to the intake that is 
representative of the entrainable 
organisms present in the absence of the 
cooling water intake structure and is 
representative of annual average 
abundance. For the purpose of today's 
rule, entrainable is defined as any 
organism that passes through a 3 .s inch 
sieve. As discussed in Section VI, this 
would avoid any confusion as to which 
organisms would be subject to which 
standards. Facilities would also monitor 
the latent entrainment mortality in front 
of the intake structure. Entrai nable 
organisms passing the cooling water 
intake structure would be counted as 
100 percent entrainment mortality 
unless the facility demonstrates to the 
approval of the Director that the 
mortality for each species of concern is 
less than 100 percent. Samples would 
be collected at a minimum to monitor 
each species of concern or other species 
as required by the Director over a 
24-hour period. Samples would be 
collected no less than biweekly during 
the primary period of reproduction, 
larval recruitment, and peak abundance 
identified during the source water 
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baseline characterization required under 
§ 122.21(r)(4). Samples would be 
representative of the cooling water 
intake when the structure is in 
operation. In addition, sufficient 
samples would be collected to allow for 
calculation of annual average 
entrainment levels. The sampling would 
measure the total count of entrainable 
organisms or density of organisms, 
unless the Director approves of a 
different metric for such measurements. 
In addition, facilities would monitor the 
AIF for each intake. The AIF would be 
measured at the same time as the 
samples of entrainable organisms are 
collected. 

The following equation illustrates 
how to calculate a baseline level of 
entrainment (EB): 
EB=EDxAIF 

Performance commensurate with a 
closed-cycle cooling system (En") can 
therefore be determined by reducing EB 
by the percentage of flow reduced 
through the use of a closed-cycle 
cooling system. For example, a facility 
withdrawing makeup water from a 
freshwater source (as described above, 
would achieve a reduction of 97.5 
percent) would calculate its 
performance as: 
EBTA = (EB) X (100¥97.5) .;. 100 

The resulting value, EBTA, is the 
required level of entrainment 
performance (as measured by 
entrainment mortality). The facility 
could implement any combination of 
flow reduction, technologies, and 
operational measures to meet the 
required level of entrainment 
performance. For example, a facility 
withdraws 200 MGD AIF from a 
freshwater river. The annual average 
entrainment density in the proximity of 
the intake structure is 6,400 organisms 
per 100 cubic meters withdrawn. 
EB=EDxAIF 
6,400 organisms/100m3 x (100m3/26,417 

gallons) x 200,000,000 gallons per 
day = 48 million organisms per day 

The maximum entrainment mortality 
for a closed-cycle cooling system is thus 
EBTA = (EB) X (100¥97.5) + 100 = (48 X 

106 organisms per day) x 
(100¥97.5).;. 100 = 1.2 X 106 
organisms. 

The minimum required level of 
performance for demonstrating 
entrainment mortality at a comparable 
level (Ec) to a closed-cycle cooling 
system is the level corresponding to 90 
percent 1o7 of the reduction that a 

107 § 125.86 specifies "reduced both impingement 
mortality and entrainment of all I ife stages offish 
and shellfish to 90 percent or greater of the 

facility with a closed-cycle cooling 
system could achieve: 
Ec = (EB) x (100 ¥ (97.5 x .9)) + 100 = 

(48 x 106 organisms per day) x (100 
¥ (97.5 X .9)) + 100 = 5.9 X 106 
organisms. 

The Director may require additional 
monitoring necessary to demonstrate 
compliance with both § 125.94(d) as 
well as any more stringent standards 
under § 125.94(f). 

EPA requests comment on all aspects 
of these monitoring requirements. EPA 
specifically requests comment on 
whether it should specify minimum 
monitoring frequencies or leave this to 
the determination of the Director. 

Visual or Remote Inspections-All 
Existing facilities 

All facilities would either conduct 
visual inspections or employ remote 
monitoring devices during the period 
the cooling water intake structure is in 
operation. The facility would conduct 
such inspections at least weekly to 
ensure that any technologies installed to 
comply with § 125.94 are maintained 
and operated to ensure that they will 
continue to function as designed. EPA is 
aware that for some facilities, this 
requirement could pose a feasibility 
challenge (i.e., ice cover during the 
winter season, inability of divers to see 
through more than a few inches of 
water, or certain intakes located in deep 
water during rough weather). The 
proposed rule therefore authorizes the 
Director to establish alternative 
procedures during periods of inclement 
weather. EPA solicits comment and data 
on this provision. EPA specifically 
requests comment on whether it should 
establish minimum frequencies for 
inspections, or leave this to the 
determination of the Director. 

G. What reports would I be required to 
submit? 

1. Status Reports 

Facilities that establish a compliance 
schedule (under§ 125.93) would submit 
(at a minimum) quarterly status reports 
as to the progress of the facility towards 
meeting the terms of the compliance 
schedule and the applicable limits. 
These reports may include updates on 
biological monitoring, technology 
testing results, construction schedules, 
or other appropriate topics. 

2. Monitoring Reports 

As described above, facilities would 
have ongoing impingement mortality 
monitoring requirements; some facilities 

reduction that would be achieved through 
§ 125.84(b)(1) and (2)." 

would also have entrainment mortality 
monitoring requirements. The proposed 
monitoring activities are similar to 
monitoring required for other effluent 
discharges already included in NPDES 
permits. Facilities would be required to 
include impingement mortality 
monitoring reports with their Discharge 
Monitoring Reports (DMRs) (or 
equivalent) and their permit annual 
report to the Director. As described at 
§ 125.97, those reports would be 
required to include: 

• The compliance measurement 
location; 

• Identification of species of concern; 
• Counts and percentage mortality of 

organisms sampled, as well as the 
average for all measurements taken 
during the preceding 12-month period 
(i.e., a 12-month "rolling" average); 

• Time period for evaluating latent 
mortality effects; 

• Intake velocity measurements, as 
appropriate, to determine compliance 
with the design intake velocity 
requirement of 0.5 fps or less; and 

• Any other monitoring requirements 
specified in the permit. 

The Director would evaluate these 
reports for compliance with monthly 
and annual impingement mortality 
limits, velocity limits, and other permit 
requirements where appropriate. 

For facilities that require entrainment 
mortality controls, the Director would 
require ongoing entrainment mortality 
flow monitoring. Facilities would be 
required to include entrainment 
mortality flow monitoring reports with 
their DMRs (or equivalent) and their 
annual report to the Director. Those 
reports would be required to include: 

• The compliance measurement 
location; 

• A description of the flow 
monitoring procedure; 

• Documentation of flow reductions; 
and 

• Any other monitoring requirements 
specified in the permit. 
The Director would evaluate these 
reports for compliance with monthly 
entrainment mortality limits, flow 
reductions and flow monitoring, and 
permit requirements as required. 

3. Annual Certifications 

Today's proposal would require a 
facility to submit an annual certification 
statement signed by the responsible 
corporate officer. This statement would 
indicate each technology is being 
maintained and operated as set forth in 
its permit, or a justification to allow 
modification of the practices listed in 
the facility's most recent annual 
certification. If the Director has 
approved impingement mortality or 
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entrainment mortality compliance 
alternatives, the statement would 
specify the information submitted in the 
most recent annual certification is still 
valid and appropriate, or provide a 
justification to allow modification of the 
practices listed in the most recent 
annual certification. For example, the 
statement would include data and 
information documenting compliance 
with the requirement in§ 124.94(d)(1) 
that flow commensurate with a closed
cycle recirculating system is met. If the 
Director has approved the IM maximum 
intake velocity compliance alternative 
and the facility cannot document a 
design intake velocity for the intake 
equal to or less than 0.5 feet per second, 
the statement would include data and 
information documenting compliance 
with the maximum allowable intake 
velocity. 

If the information contained in the 
previous year's annual certification is 
still applicable, the statement would 
simply state as such and, along with any 
applicable data submission 
requirements specified in this section, 
would constitute the annual 
certification. However, if the facility has 
substantially modified its operation of 
any unit that impacts cooling water 
withdrawals or operation of cooling 
water intake structures, it would submit 
revisions to the information required in 
the permit application. 

H. What records would I be required to 
keep? 

As described at§ 125.97(d), facilities 
would be required to keep all 
application, status, monitoring, and 
annual reports and related supporting 
information and materials for a 
minimum of 5 years, but facilities may 
wish to keep records for a longer period 
to maintain a complete regulatory 
history of the facility. For example, 
existing source water biological studies 
submitted with a facility's permit 
application may contain data that has 
been collected within the past 10 years. 
The proposed rule requires that records 
be kept from the preceding permit term 
when the Director has approved a 
request for reduced information 
collection in the permit application. The 
Director may establish additional record 
keeping requirements in the permit, 
such as additional records documenting 
the EM determination and related 
compliance monitoring or data 
collection. 

I. Are there other Federal statutes that 
could be incorporated into a facility's 
permit? 

EPA's NPDES permitting regulations 
at§ 122.49 contain a list of Federal laws 

that might apply to Federally-issued 
NPDES permits. These include the Wild 
and Scenic Rivers Act, 16 U.S.C. 1273 
et seq.; the National Historic 
Preservation Act of 1966, 16 U.S.C. 470 
et seq.; the Endangered Species Act, 16 
U.S.C. 1531 et seq.; the Coastal Zone 
Management Act, 16 U.S.C. 1451 et seq.; 
and the National Environmental Policy 
Act, 42 U.S.C. 4321 et seq. See§ 122.49 
for a brief description of each of these 
laws. In addition, the provisions of the 
Magnuson-Stevens Fishery 
Conservation and Management Act, 16 
U.S.C. 1801 et seq., relating to essential 
fish habitat might be relevant. Nothing 
in this proposal would authorize 
activities that are not in compliance 
with these or other applicable Federal 
laws (e.g., Marine Mammal Protection 
Act, 16 U.S.C. 1361 et seq., and 
Migratory Bird Treaty Act, 16 U.S.C. 703 
et seq.). 

J. What is the Director's role under 
today's proposal? 

Under today's proposed rule, the 
Director would need to review all 
materials submitted by an existing 
facility with its permit application each 
permit term to determine appropriate 
NPDES permit requirements for 
impingement mortality, entrainment 
mortality for new units at existing 
facilities, and site-specific entrainment 
mortality, as necessary. The Director is 
encouraged to provide any comments 
expeditiously on submitted materials so 
the facility can make responsive 
modifications to its information 
gathering activities. More specific 
responsibilities are described below: 

(1) The Director would review 
materials to determine compliance with 
the applicable requirements. The 
proposed rule also provides some 
discretion to the Director to waive the 
submittal requirements under certain 
conditions. First, if the circumstances at 
the facility have not changed after a five 
year permit cycle, the Director can 
reduce the submission requirements. 
Second, if the Director has made a BTA 
determination prior to the effective date 
of the rule, and substantially the same 
information was already submitted and 
considered by the Director in making 
that determination, the Director can 
reduce the submission requirements. To 
clarify further, EPA has included a 
"transition" provision in the submission 
requirements of today's proposed rule 
that makes it clear that for any facility 
that has submitted a permit application 
before the effective date of the 
regulation, the Director can select the 
best approach to permit development 
and implementation. These provisions 
are further intended to avoid any 

unnecessary delay in recently issued 
permits. EPA expects facilities would 
continue with any monitoring 
requirements, study requirements, and 
compliance schedules in recently issued 
permits. 

(2) If the Director establishes an 
alternate schedule under § 125.93, the 
Director would establish a schedule that 
is as expeditious as possible, but does 
not extend beyond the dates specified in 
§ 125.93. In establishing the schedule, 
the Director is encouraged to consider 
the extent to which those technologies 
proposed to be implemented to meet the 
requirements of§ 125.95(c) and/or (d) 
will be used, or may otherwise affect a 
facility's choice of technology(ies), to 
meet the requirements of§ 125.95(b). 
Impacts of thermal discharges, along 
with other stressors, may be a relevant 
consideration when assessing benefits of 
technologies to reduce impacts of 
cooling water intakes or discharges. See 
EEA for more information. The Director 
is also encouraged to consider energy 
reliability and grid requirements when 
establishing a schedule for electric 
power generating facilities. The Director 
may consult with local and regional 
electric power agencies when 
establishing a schedule for electric 
power generating facilities. The Director 
may determine that extenuating 
circumstances (e.g., lengthy scheduled 
outages, future production schedules) 
warrant establishing a different 
compliance date for any manufacturing 
facility. 

(3) The Director would review and 
approve the species of fish and shellfish 
identified as species of concern. 

(4) The Director would review and 
approve the site-specific impingement 
mortality plan including the duration 
and frequency of any monitoring 
beyond the minimum specified by the 
rule, the monitoring location, the 
organisms to be monitored, and the 
method in which naturally moribund 
organisms would be identified and 
taken into account. EPA solicits 
comment on whether the Director 
should review, but not approve, the 
identified plans. 

(5) The Director would review the 
permit application materials and studies 
submitted under§ 122.21(r) on a case
by-case basis and determine which 
entrainment requirements are necessary. 

(6) The Director would review and 
approve the site-specific entrainment 
mortality sampling plan for new units at 
existing facilities (other than those 
employing closed cycle cooling) 
including the duration and frequency of 
monitoring, the monitoring location, the 
organisms to be monitored, and the 
method in which latent mortality would 
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be identified. EPA solicits comment on 
whether the Director should review, but 
not formally approve, the identified 
plans. 

(7) The Director would issue a written 
explanation for the BTA determination 
and make this determination, and any 
other information submitted by third 
parties, available along with the draft 
permit for public review. This 
determination is discussed in more 
detail in Section VI above. In addition, 
the following discussion guides the 
Director when considering cost-benefit 
analysis for permit determinations. 

Social Cost-Benefit Analysis for Permit 
Determinations 

In deciding whether and which 
technology to require a permittee to 
install to address entrainment mortality, 
the Director may undertake an 
evaluation of social costs and benefits of 
implementing such requirements. This 
analysis would be based on the 
information submitted by the applicant, 
supplemented by information submitted 
by third parties, and additional 
information as determined appropriate 
by the Director. EPA recognizes the 
resource limitations faced by permitting 
authorities and does not generally 
expect that the Director would develop 
additional information on which to base 
the evaluation of social benefits and 
costs, though the Director may opt to do 
so. This analysis should evaluate 
benefits and costs from the perspective 
of society as a whole. 

A number of cost elements should be 
accounted for in assessing the social 
cost of entrainment technology 
implementation. These are summarized 
below. 

• Technology installation cost. These 
peer reviewed engineering cost 
estimates of the physical construction of 
candidate entrainment technologies at 
the facility are required in section 
122.21(r)(10). These costs would be 
provided by the applicant under 
122.21 (r)(10). 

• Installation downtime cost. 
Installation of closed cycle cooling 
systems will often require generating 
facilities to take additional downtime 
beyond ordinary annual maintenance 
downtime. An estimate of downtime 
cost to the facility is required under 
122.21(r)(10). Downtime costs include 
the value of lost production minus any 
variable cost savings, as well as any 
other costs to the facility associated 
with downtime (shutdown and startup 
routines, special maintenance protocols, 
etc) minus any savings associated with 
downtime. 

• Energy penalty cost. Operation of 
closed cycle cooling systems generally 

imposes an energy penalty, which 
means additional energy input is 
required to generate the same quantity 
of electricity otherwise available for sale 
to end-use consumers. Again, an 
assessment of these costs to the facility 
would be determined under the section 
122.21(r)(10) demonstration. The 
appropriate cost measure is the cost of 
additional production costs to the 
facility, if the permittee's facility has 
sufficient capacity to make up the lost 
electricity production, or the net 
revenue loss to the permittee, if the 
permittee's facility cannot make up the 
lost electricity production. 

• Operation and maintenance costs 
for the entrainment technology 
equipment. The cost of energy to 
operate the entrainment technology for 
electric generators would be accounted 
for in the assessment of energy penalty 
costs and should not reappear in the 
O&M costs. These cost which would be 
estimated as part of the 122.21(r)(10) 
assessment would enter the social cost 
framework unchanged. 

• Other administrative expenses
e.g., additional permitting and/or 
reporting expenses. Being a social cost 
concept the estimate must include not 
only the costs to the facility but those 
expected to be incurred by the 
permitting authority as well. Permitting 
costs would generally be lower if a 
facility opts to install a closed cycle 
cooling system without going through 
the BT A si te-speci fi c determination, as 
this allows the facility to minimize the 
amount of permit application 
information submitted. 

For the assessment of social cost, the 
cost elements outlined above would 
typically be accounted for on a real cost 
basis-that is, pre-tax and excluding the 
effects of inflation. Costs are tallied over 
an appropriate timeframe, which will 
typically be the expected useful life of 
the technology installation or the 
remaining life of the facility, if less. 
Costs should be calculated as both net 
present value and annualized values, 
using an appropriate discount rate. The 
applicant should document the basis for 
the discount rate chosen. 

In assessing the benefits of 
entrainment technology installation, the 
Director would assess the value to 
society from the reductions in I&E 
mortality that would result from 
installation of a closed cycle cooling 
system or alternative entrainment 
technology. All benefits, including 
quantified and non-quantified benefits, 
should be considered in this 
assessment. The benefits assessment 
would typically look at a range of 
potential benefit mechanisms, including 
increased harvest for commercial 

fisheries, increased use values for 
recreational fisheries, and non-use 
values (existence and bequest values). 
The latter may be difficult to quantify 
and/or monetize. If appropriate data are 
available from stated preference studies 
or other sources that can be applied to 
the site being evaluated, these should be 
used to monetize non-use values. 
Otherwise, non-use values should be 
evaluated qualitatively. Quantitative 
analysis, even in the absence of 
monetization, can be quite useful in 
evaluating non-use benefits. For 
example, quantifying impacts to forage 
and T&E species, and other indirect 
impacts on the aquatic environment, 
may allow the permitting authority to 
derive a more complete understanding 
of benefits. 

Quantifying and valuing the benefit 
categories listed above involves 
significant challenges, as described in 
the Environmental and Economic 
Benefits Analysis report. For example, 
assessing the productivity and value of 
commercial fisheries involves 
estimating the expected increases in 
commercial yield of economically 
valued species over time as a result of 
reduced I&E mortality, and valuing 
these at market prices minus any 
incremental production costs associated 
with the incremental catch. Similarly, 
the assessment of recreational use 
benefits involves estimating the 
improvements in recreational fishing 
opportunities resulting from reduced 
I&E mortality, and assigning a value to 
these improvements. The assignment of 
value is based on the estimated 
population profile-in particular, 
number and proximity to affected water 
resources-of recreational users, the 
availability of alternative competing 
water resources for recreational usage, 
and the resulting estimated change in 
demand for use and value of the affected 
water resources based on reduced I&E 
mortality and increased recreational 
fishing performance. EPA acknowledges 
this may be hard to do on a site-specific 
basis, and solicits comment on tools 
EPA could consider producing to aid 
this process. 

Non-use benefits, which encompass 
existence and bequest values, include 
impacts in such areas as population 
resilience and support, nutrient cycling, 
natural species assemblages, and 
ecosystem health and integrity. These 
may be assessed on the basis of benefits 
transfer analysis (using findings from 
prior analyses involving a similar study 
context) or by performance of a peer 
reviewed stated preference survey to 
assess the value assigned for the 
environmental improvements resulting 
from the technology installation. Non-
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use values include improving the 
survival probability of a threatened or 
endangered species if present in the 
vicinity of the facility. Benefits may also 
need to be assessed beyond the vicinity 
of the facility's intake if migratory 
species are affected by the intake. 
Residual impacts of thermal discharges 
may also be appropriate to consider in 
the social benefits calculation. 

In much the same way as described 
for the social cost assessment, social 
benefits are tallied on a year-by-year 
basis over the expected performance life 
of the compliance technology. If 
possible, this tallying should account 
for the "phase-in" of benefits (e.g., 
benefits may build up over time as the 
I&E mortality reductions affect 
commercial fisheries productivity) and 
"phase-down" of benefits at the end of 
the technology equipment's 
performance life (e.g., the I&E mortality 
reduction benefits may continue beyond 
the performance life of the compliance 
technology). Benefits are computed on a 
present value basis and annualized 
using an appropriate discount rate as 
described above. The same discount rate 
should be used for benefits and costs. 
Often, it is appropriate to calculate 
benefits and costs using more than one 
discount rate. For example, for 
regulatory impact analysis, the Office of 
Management and Budget recommends 
that costs and benefits be annualized 
using both a 7% and a 3% rate. 
However, comparisons between specific 
benefit and cost numbers should always 
involve values computed using the same 
rate. 

The resulting estimates of social cost 
and benefits must be taken into account 
in reaching determinations on whether 
to require a permittee to install 
entrainment technology and the specific 
level of entrainment technology to be 
installed. The Director may reject an 
otherwise available technology as BTA 
standards for entrainment mortality if 
the social costs of compliance are not 
justified by the social benefits, or if 
there are adverse impacts that cannot be 
mitigated that the Director deems to be 
unacceptable. If all technologies 
considered have social costs not 
justified by the social benefits, or have 
unacceptable adverse impacts that 
cannot be mitigated, the Director may 
determine that no additional control 
requirements are necessary beyond what 
the facility is already doing. The 
director should document the basis for 
this determination and include it in the 
public notice for the draft permit. (8) 
The Director would review I&E 
mortality monitoring reports. EPA is 
shifting towards an electronic DMR 
system, and many of the IM and EM 
standards could be incorporated into the 
DMR itself, rather than requiring a 
separate report. EPA solicits comment 
on whether such reports should 
accompany monthly Discharge 
Monitoring Reports (DMRs). EPA 
expects the more detailed monitoring 
information would be submitted in 
annual reports and as part of the 
facility's subsequent permit application 
submission. 

X. Related Acts of Congress, Executive 
Orders, and Agency Initiatives 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

Under section 3(f)(1) of Executive 
Order (EO) 12866 (58 FR 51735, October 
4, 1993), this action is an "economically 
significant regulatory action" because it 
is likely to have an annual effect on the 
economy of $100 million or more. 
Accordingly, EPA submitted this action 
to the Office of Management and Budget 
(OMB) for review under EO 12866 and 
13563 (76 FR 3821, January 21, 2011) 
and any changes made in response to 
OMB recommendations have been 
documented in the docket for this 
action. 

In addition, EPA prepared an analysis 
of the potential costs and benefits 
associated with this action. This 
analysis is contained in Chapter 12 of 
the EA report. A copy of the analysis is 
available in the docket for this action 
and the analysis is briefly summarized 
here. 

Exhibit X-1 (drawn from Table 12-2 
of the EA) provides the results of the 
benefit-cost analysis. Placeholders for 
nonmonetized benefits are represented 
by B1, B2, B3, and B4 which are expected 
to be option specific in value. EPA's 
analysis using a habitat equivalence 
approach (see EEBA, Chapter 9) suggests 
that B1, B2, B3 , and B4 have the potential 
to be significant, though EPA does not 
have the same confidence in those 
estimates as in the monetized estimates, 
and is therefore using placeholders. 

EXHIBIT X-1-TOTAL ANNUALIZED BENEFITS AND COSTS OF THE REGULATORY OPTIONS 

[Millions; 2009 $]a 

Option Social costs b Benefits 

1. IM Everywhere ..................................................................................................................................................... .. $384 $18 + B1 
4,463 121 + B2 
4,632 126 + B3 

2. IM Everywhere, EM for Facilities with DIF > 125 MGD ...................................................................................... .. 
3. I&E Mortality Everywhere ..................................................................................................................................... . 
4. IM for Facilities with DIF > 50 MGD .................................................................................................................... .. 327 17 + B4 

a All costs and benefits were annualized over 50 years and discounted using 3 percent rate. . . 
b Total Social Costs include compliance costs to facilities and government administrative costs. Costs and benefits for Opt1ons 1, 2, and 4 do 

not include costs or benefits associated site-specific BTA determinations. In section VI. I, EPA presents several scenanos to Illustrate potential 
costs associated with these determinations for Options 1 and 4. EPA believes the costs and benefits of these determinations could be substan
tial, and could be significantly larger than the costs and benefits shown for Options 1 and 4. For Option 2, only facilities with AIF < 125 MGD 
would be subject to site-specific BTA and additional costs and benefits for these facilities are likely to be small relative to the costs and benefits 
already estimated for this option. 

B. Paperwork Reduction Act 

The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. The 
Information Collection Request (ICR) 

document prepared by EPA has been 
assigned EPA ICR number 2060.05. 

Compliance with the applicable 
information collection requirements 
imposed under a final rule based on this 
proposal would be mandatory. Today's 
proposed rule would require several 
distinct types of information collection 
as part of the NPDES permit application. 

In general, the information will be used 
to identify how a 316(b) existing facility 
would meet the impingement mortality 
and entrainment requirements. Today's 
rule would also require other reporting 
and recordkeeping requirements to 
demonstrate and document compliance 
with the proposed requirements. 
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The OMB previously approved 
information collection requirements 
contained in the 2004 Phase II final rule 
and assigned OMB control number 
2040-0257. The 2004 Phase II final rule 
required applicable facilities to perform 
several data-gathering activities as part 
of the permit renewal application 
process. It also required certain 
monitoring and reporting after permit 
issuance. The previously-approved 
information collection requirements 
included one-time burden associated 
with the initial permit application and 
those activities associated with 
monitoring and reporting once the 
permit was issued. The total average 
annual burden associated with the 2004 
Phase II rule information collection 
requirements for the entire Phase II 
industry was estimated at 1,700,392 
hours. The annual average reporting and 
record keeping burden associated with 
the 2004 Final Phase II rule for a 316(b) 
existing facility was estimated to be 
5,428 hours per respondent (i.e., total 
annual average burden of 1,595,786 
hours divided by an anticipated 294 
respondents). The Director's reporting 
and record keeping burden for the 
review, oversight, and administration of 
the 2004 final Phase II rule was 
estimated to average 2,615 hours per 
respondent (i.e., a total annual average 
burden of 104,606 hours divided by an 
anticipated 40 States). 

Today's proposal streamlines some 
aspects of the permit application and 
implementation process and would 
impose reduced information collection 
requirements in comparison to the 2004 
Phase II rule (for existing power plants 
with DIF >50 MGD). For example, 
under the 2004 Phase II rule, facilities 
would have been required to submit a 
Technology Implementation and 
Operations Plan, which is not required 
as part of today's proposed rule. Like 
the 2004 Phase II rule, today's proposal 
would require facilities to collect and 
report impingement mortality 
compliance monitoring data. Under 
certain alternatives provided in today's 
proposed rule, design documentation 
and flow data would be provided 
instead of biologically monitoring data. 
The information reporting requirements 
under today's proposed compliance 
alternatives, described at§ 125.95, 

include some additional requirements 
such as submission of an initial 
certification statement and annual 
certification statements thereafter, 
submission of monitoring reports along 
with DMRs, and submission of annual 
reports, as well as maintenance of 
various records. 

Facilities that were not part of Phase 
II would have additional reporting and 
recordkeeping requirements relative to 
the current BPJ permitting approach. 
EPA is currently preparing a revised ICR 
that will estimate the total burden of the 
proposed rule using the Phase II burden 
estimates as a starting point. These will 
be adjusted to account for differences in 
what is required under the proposed 
rule, as well as the extension of new 
requirements to Phase Ill facilities. EPA 
will announce in the Federal Register 
when this information has been placed 
in the docket for today's rule and will 
allow a separate 60-day comment period 
on the proposed paperwork 
requirements, including the revised 
burden estimates. 

Burden is defined at 5 CFR 1320.3(b ). 
An agency may not conduct or 

sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA's regulations in 40 
CFR are listed in 40 CFR part 9. 

To comment on the Agency's need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, EPA has established 
a public docket for this rule, which 
includes this ICR, under Docket ID 
number EPA-HQ-OW-2008-0667. 
Submit any comments related to the ICR 
to EPA and OMB. See ADDRESSES 

section at the beginning of this proposed 
rule for where to submit comments to 
EPA. Send comments to OMB at the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 725 17th Street, NW., 
Washington, DC 20503, Attention: Desk 
Office for EPA. Since OMB is required 
to make a decision concerning the ICR 
between 30 and 60 days after April 20, 
2011, a comment to OMB is best assured 
of having its full effect if OMB receives 
it by May 20, 2011. The final rule will 
respond to any OMB or public 

comments on the information collection 
requirements contained in this proposal. 

C. Regulatory Flexibility Act (RFA) 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

1. Definition of Small Entities and 
Estimation of the Number of Small 
Entities Subject to Today's Proposed 
Regulation 

For EPA's assessment of the impact of 
today's proposed rule on small entities, 
small entity is defined as either a: (1) A 
small business as defined by the Small 
Business Administration's (SBA) 
regulations at 13 CFR 121.201; (2) a 
small governmental jurisdiction that is a 
government of a city, county, town, 
school district or special district with a 
population of less than 50,000; or (3) a 
small organization that is any not-for
profit enterprise which is independently 
owned and operated and is not 
dominant in its field. Federal or State 
entities owning in-scope facilities are 
not small entities. 

a. Electric Generators 

For assessing the impacts of today's 
rule on small Electric Generator entities, 
small entity is defined in accordance 
with SBA criteria for identifying small, 
non-government entities in the electric 
power industry, as follows: 

• For non-government entities with 
electric power generation as a primary 
business, small entities are those with 
total annual electric output less than 4 
million MWh; small governments are 
those serving a population of less than 
50,000. 

• For entities with a primary business 
other than electric power generation, the 
relevant size criteria are based on 
revenue or number of employees by 
NAICS sector (see Exhibit X-2). 

EXHIBIT X-2-NAICS CODES AND SBA ENTITY SIZE STANDARDS FOR IN-SCOPE ELECTRIC GENERATORS WITH A 
PRIMARY BUSINESS OTHER THAN ELECTRIC POWER GENERATION 108 

NAICS code 

221112 
221113 
221119 
221122 

NAICS description 

Fossil Fuel Electric Power Generation ................................................................. . 
Nuclear Electric Power Generation ...................................................................... . 
Other Electric Power Generation .......................................................................... . 
Electric Power Distribution .................................................................................... . 

SBA size standard 

4,000,000 MWh. 
4,000,000 MWh. 
4,000,000 MWh. 
4,000,000 MWh. 
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EXHIBIT X-2-NAICS CODES AND SBA ENTITY SIZE STANDARDS FOR IN-SCOPE ELECTRIC GENERATORS WITH A 
PRIMARY BUSINESS OTHER THAN ELECTRIC POWER GENERATION 108-Continued 

NAICS code 

221210 
238210 
331111 
331315 
523910 
486210 
523920 
523930 
524126 
525990 
525910 
541990 
551112 
561499 
562212 
562219 
562920 
611310 

NAICS description 

Natural Gas Distribution ........................................................................................ . 
Electrical Contractors ............................................................................................ . 
Iron and Steel Mills ............................................................................................... . 
Aluminum Sheet, Plate, and Foil Manufacturing .................................................. . 
Miscellaneous Intermediation ............................................................................... . 
Pipeline Transportation of Natural Gas ................................................................ . 
Portfolio Management ........................................................................................... . 
Investment Advice ................................................................................................ .. 
Direct Property and Casualty Insurance Carriers ................................................ .. 
Other Financial Vehicles ...................................................................................... .. 
Open-End Investment Funds ............................................................................... .. 
All Other Professional, Scientific, and Technical Services .................................. .. 
Offices of Other Holding Companies .................................................................... . 
All Other Business Support Services .................................................................. .. 
Solid Waste Landfill .............................................................................................. . 
Other Nonhazardous Waste Treatment and Disposal ........................................ .. 
Materials Recovery Facilities ............................................................................... .. 
Colleges, Universities, and Professional Schools ................................................ . 

SBA size standard 

500 Employees. 
$14,000,000 Revenue. 
1,000 Employees. 
750 Employees. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
1 ,500 Employees. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$7,000,000 Revenue. 
$12,500,000 Revenue. 
$12,500,000 Revenue. 
$12,500,000 Revenue. 
$7,000,000 Revenue. 

For this analysis, EPA identified the 
domestic parent entity of each electric 
generating facility subject to today's 
proposed rule (for a discussion on 
determination of parent entities of in
scope Electric Generators see Chapter 5 
of the EA report). To determine whether 
these entities are small entities based on 
the size criteria outlined above, EPA 
compared the relevant measure for the 

identified parent entities to the 
appropriate SBA size criterion. 

From this analysis, EPA estimates that 
33 small entities (out of a total of 143 
entities that own in-scope Electric 
Generators) own Electric Generators that 
would be subject to today's proposed 
rule, representing 1.6 percent of total 
estimated small entities in the electric 
power industry (see Exhibit X-3). 
Municipalities make up the largest 

number of small entities owning in
scope facilities (17 out of 33); these 
small entities represent 1.8 percent of 
all small entities in that category. Small 
entities owning in-scope facilities as a 
percentage of total small entities range, 
by ownership category, from 0.9 percent 
for rural electric cooperatives and other 
political subdivisions, to 10.9 percent 
for the investor-owned utilities. 1o9 

EXHIBIT X-3-NUMBER OF SMALL ENTITIES OWNING IN-SCOPE ELECTRIC GENERATING FACILITIES AS A PERCENTAGE OF 
THE TOTAL NUMBER OF SMALL ENTITIES IN THE INDUSTRY, BY OWNERSHIP TYPE 

Ownership type 

Investor-Owned Utilities ........................................................................................ . 
Nonutilities ............................................................................................................ . 
Rural Electric Cooperatives ................................................................................. .. 
Municipality ........................................................................................................... . 
Other Political Subdivision .................................................................................... . 
Federal ................................................................................................................. .. 
State ...................................................................................................................... . 
All Entity Types .................................................................................................... .. 

a State and Federal entities are considered large. 

Total number of 
small entities in 
the industry a 

18 
130 
848 
968 
113 

0 
0 

2,078 

Small entities owning in-scope facilities 

Small in-scope 

Number of 
in-scope entities b 

2 
5 
8 

17 
1 
0 
0 

33 

entities as 
percentage of all 
in-scope entities 
in the industry 

10.9 
3.8 
0.9 
1.8 
0.9 
0 
0 
1.6 

b The entity counts include entities owning known 316(b) Electric Generators and are not weighted estimates. 

b. Manufacturers 

For purposes of assessing the impacts 
of today's rule on small Manufacturers, 

1os Certain in-scope facilities are owned by 
entities whose primary business is not electric 
power generation. 

small entity is defined in accordance 
with SBA criteria. Exhibit X-4 lists the 

1oe The entity counts include entities owning 
known 316(b) Electric Generators and are not 
weighted estimates. 

SBA size threshold guidelines for 
entities owning Manufacturers facilities. 
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EXHIBIT X-4-NAICS CODES AND SBA ENTITY SIZE STANDARDS FOR IN-SCOPE ENTITIES IN MANUFACTURERS SECTORS 

NAICS Code 

111930 
113110 
211111 
212210 
212391 
221119 

311221 
311311 
311312 
311313 
311942 
313210 
321113 
322121 
322122 
322130 
322211 
322222 
322291 
324110 
324191 
325120 
325181 
325188 
325199 
325211 
325311 
325320 
325412 
325510 
325992 
325998 
331111 
331112 
331210 
331221 
331222 
331312 
331315 
332312 
337910 
339999 
423310 
423930 
424510 
424690 
424710 
447190 
522220 
523910 
523930 
524126 
525990 
531110 
551112 
561110 

NAICS Description 

Sugarcane Farming .................................................................................................................... . 
Timber Tract Operations ............................................................................................................ . 
Crude Petroleum and Natural Gas Extraction ........................................................................... . 
Iron Ore Mining ........................................................................................................................... . 
Potash, Soda, and Borate Mineral Mining ................................................................................ .. 
Other Electric Power Generation .............................................................................................. .. 

Wet Corn Milling ......................................................................................................................... . 
Sugarcane Mills .......................................................................................................................... . 
Cane Sugar Refining ................................................................................................................. .. 
Beet Sugar Manufacturing .......................................................................................................... . 
Spice and Extract Manufacturing .............................................................................................. .. 
Broadwoven Fabric Mills ............................................................................................................ . 
Sawmills ..................................................................................................................................... .. 
Paper (except Newsprint) Mills ................................................................................................. .. 
Newsprint Mills ........................................................................................................................... . 
Paperboard Mills ......................................................................................................................... . 
Corrugated and Solid Fiber Box Manufacturing ........................................................................ .. 
Coated and Laminated Paper Manufacturing ............................................................................ . 
Sanitary Paper Product Manufacturing ...................................................................................... . 
Petroleum Refineries .................................................................................................................. . 
Petroleum Lubricating Oil and Grease Manufacturing .............................................................. .. 
Industrial Gas Manufacturing ..................................................................................................... . 
Alkalis and Chlorine Manufacturing ........................................................................................... .. 
All Other Basic Inorganic Chemical Manufacturing .................................................................. .. 
All Other Basic Organic Chemical Manufacturing ...................................................................... . 
Plastics Material and Resin Manufacturing ................................................................................ . 
Nitrogenous Fertilizer Manufacturing ......................................................................................... . 
Pesticide and Other Agricultural Chemical Manufacturing ........................................................ . 
Pharmaceutical Preparation Manufacturing .............................................................................. .. 
Paint and Coating Manufacturing .............................................................................................. .. 
Photographic Film, Paper, Plate and Chemical Manufacturing ................................................ .. 
All Other Miscellaneous Chemical Product and Preparation Manufacturing ............................ .. 
Iron and Steel Mills ..................................................................................................................... . 
Electrometallurgical Ferroalloy Product Manufacturing ............................................................. .. 
Iron and Steel Pipe and Tube Manufacturing from Purchased Steel ........................................ . 
Rolled Steel Shape Manufacturing ............................................................................................ .. 
Steel Wire Drawing ..................................................................................................................... . 
Primary Aluminum Production .................................................................................................... . 
Aluminum Sheet, Plate and Foil Manufacturing ........................................................................ .. 
Fabricated Structural Metal Manufacturing ................................................................................ . 
Mattress Manufacturing .............................................................................................................. . 
All Other Miscellaneous Manufacturing ...................................................................................... . 
Lumber, Plywood, Millwork, and Wood Panel Merchant Wholesalers ...................................... . 
Recyclable Material Merchant Wholesalers .............................................................................. .. 
Grain and Field Bean Merchant Wholesalers ............................................................................ . 
Other Chemical and Allied Products Merchant Wholesalers .................................................... .. 
Petroleum Bulk Stations and Terminals .................................................................................... .. 
Other Gasoline Stations ............................................................................................................ .. 
Sales Financing .......................................................................................................................... . 
Miscellaneous Intermediation ..................................................................................................... . 
Investment Advice ...................................................................................................................... . 
Direct Property and Casualty Insurance Carriers ...................................................................... . 
Other Financial Vehicles ............................................................................................................ . 
Lessors of Residential Buildings and Dwellings ........................................................................ . 
Offices of Other Holding Companies ......................................................................................... . 
Office Administrative Services .................................................................................................... . 

SBA Size standard 

$750,000 in Revenue 
$7,000,000 in Revenue 
500 Employees 
500 Employees 
500 Employees 
4,000,000 MWh of 

Electric Generation 
750 Employees 
500 Employees 
750 Employees 
750 Employees 
500 Employees 
1 ,000 Employees 
500 Employees 
750 Employees 
750 Employees 
750 Employees 
500 Employees 
500 Employees 
500 Employees 
1,500 Employees 
500 Employees 
1 ,000 Employees 
1, 000 Employees 
1, 000 Employees 
1 ,000 Employees 
750 Employees 
1 ,000 Employees 
500 Employees 
750 Employees 
500 Employees 
500 Employees 
500 Employees 
1 ,000 Employees 
750 Employees 
1 ,000 Employees 
1 ,000 Employees 
1 ,000 Employees 
1 ,000 Employees 
750 Employees 
500 Employees 
500 Employees 
500 Employees 
100 Employees 
100 Employees 
100 Employees 
100 Employees 
100 Employees 
$9,000,000 in Revenue 
$7,000,000 in Revenue 
$7,000,000 in Revenue 
$7,000,000 in Revenue 
1 ,500 Employees 
$7,000,000 in Revenue 
$7,000,000 in Revenue 
$7,000,000 in Revenue 
$7,000,000 in Revenue 

To determine entity size, EPA started 
with information reported in the 
Detailed Industry Questionnaire and 
Industry Screener Questionnaire, and 
updated information on each owner's 
primary NAICS, current revenue, and 
employment size data from SEC filings, 
Dun & Bradstreet (D&B, 2009), and 
corporate Web sites. For details of this 
process, see Chapter 4 of the EA report. 

EPA compared the relevant measure for 
the identified parent entities to the 
appropriate SBA size criterion. 

Because EPA undertook this 
assessment for the sample of 
Manufacturers facilities and related 
owning entities responding to the 
previous 316(b) questionnaires, it was 
necessary to estimate the number of 
owning entities and to assess whether 

these entities are small, based on 
application of sample weights. Because 
the sample weights are based on 
facilities instead of entities, the facility
based weights do not provide 
statistically precise estimates of the 
numbers of owning entities. As a result, 
EPA applied alternative sample
weighting assumptions that yield lower 
and upper bound estimates of the 
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numbers of small entities in the Primary 
Manufacturing Industries owning in
scope Manufacturers facilities, as 
reported in Exhibit X-5. Because the 
analysis of facilities in Other Industries 
is not based on a statistically valid 
sample, EPA could not estimate the 

number of entities in Other Industries 
that would be subject to the 
requirements of the regulatory analysis 
options, or the percentage that are small 
entities. However, based on a review of 
nationwide water withdrawals and 
cooling water use, the Census of 

Manufacturers, and comments received 
on the Phase Ill proposed rule, EPA 
does not expect a significant number of 
additional small entities would be 
subject to today's proposed regulatory 
requirements. 

EXHIBIT X-5-NUMBER AND PERCENTAGE OF SMALL ENTITIES IN PRIMARY MANUFACTURING INDUSTRIES SUBJECT TO THE 
PROPOSED REGULATION, BY INDUSTRY 

Lower bound estimate of num- Upper bound estimate of num-
ber of entities ber of entities 

Sector 

Paper ................................................................................... . 
Chemicals ........................................................................... . 
Petroleum ........................................................................... .. 
Steel .................................................................................... . 
Aluminum ........................................................................... .. 
Food .................................................................................... . 
Total for primary manufacturing industries b ...................... .. 

Total sector 
small entities a 

218 
2,506 

188 
1,149 

227 
23,546 
27,834 

Estimated 
316(b) small 

entities 

9 
4 
4 
3 
2 
1 

23 

Percentage of 
small entities 

subject to 
regulation 

4.1 
0.2 
2.1 
0.3 
0.9 
0.0 
0.1 

Estimated 
316(b) small 

entities 

29 
18 
4 
8 
5 
1 

64 

Percentage of 
small entities 

subject to 
regulation 

13.2 
0.7 
2.2 
0.7 
2.0 
0.0 
0.2 

a Includes all firms with less than 500 employees from 2006 Statistics of U.S. Businesses (SUSB) of the U.S. Department of Commerce (U.S. 
DOC). The Small Business Administration defines firms in nearly all profiled NAICS codes according to the firm's number of employees; how
ever, for some in-scope manufacturing NAICS codes this threshold is 500 employees while for others this threshold is 750, 1,1 00, or 1 ,500 em
ployees. Because the SUSB employment size categories do not correspond to the SBA entity size classifications, EPA used the 500 employee 
threshold for all in-scope NAICS. 

b Due to rounding columns may not sum. 

From this analysis, EPA estimates that 
23 to 64 small entities own 
Manufacturers facilities that are subject 
to today's proposed rule, representing 
0.1 to 0.2 percent of total estimated 
small entities in the Primary 
Manufacturing Industries (see Exhibit 
X-5). Of the six Primary Manufacturing 
Industries, Paper has the largest number 
of small entities (9 to 29), and these 
small entities also account for the 
largest percentage of total small entities 
in any of the six industries-4.1 to 13.2 
percent of estimated total small entities 
in the Paper industry. The percentage of 
estimated total small entities subject to 
regulation reaches 2 percent for two of 
the remaining Primary Manufacturing 
Industries (Petroleum and Aluminum). 

From the 316(b) survey data, EPA 
identified an additional 4 entities in the 
Other Industries that are also small 
entities; however, as noted, EPA is 
unable to estimate the total number of 
small in-scope entities in the Other 
Industries. 

c. Total Estimate of Small In-Scope 
Entities 

On a combined basis, EPA estimates 
that 56-96 small entities would be 
within the scope of the existing facilities 
rule options. These counts do not 
include the additional known 4 small 
entities in the Other Industries. 

2. Statement of Basis 

As described above, EPA began its 
assessment of the impact of today's 
proposed regulatory options on small 
entities by first estimating the number of 
small entities within the two industry 
segments subject to the proposed rule
Electric Generators and Manufacturers
that would be expected to be within the 
scope of today's proposed rule. EPA 
then assessed whether these small 
entities would be expected to incur 
costs that constitute a significant 
impact; and assessed whether the 
number of those small entities estimated 
to incur a significant impact represent a 
substantial number of small entities. 

To assess whether small entities' 
compliance costs might constitute a 
significant impact, EPA summed 
annualized compliance costs 11o for the 
Electric Generators and Manufacturers 
facilities estimated to be owned by a 
given small entity and calculated these 
costs as a percentage of entity revenue 
(Cost-to-Revenue Test). EPA compared 
the resulting percentages to impact 
criteria of 1 percent and 3 percent of 
revenue. Small entities estimated to 
incur compliance costs exceeding one or 
more of these impact thresholds were 

11o Option 1 does not include an assessment of 
site-specific entrainment costs. However, Option 3 
includes EM based on closed-cycle cooling at all 
existing faci I i ties. 

identified as potentially incurring a 
significant impact. 

For both Electric Generators and 
Manufacturers, EPA used alternative 
sample-weighting approaches, which 
provide a range of estimates of the 
numbers of small entities and in-scope 
facilities owned by these small entities. 

The results of this analysis using both 
weighting approaches are summarized 
below. In the following summary table 
(Exhibit X-6), the estimated numbers of 
small entities incurring costs exceeding 
1 percent and 3 percent of revenue are 
presented as ranges, based on the 
alternative sample weighting 
approaches. In addition, EPA compared 
the estimated numbers of small entities 
with costs exceeding a given impact 
threshold with the estimated number of 
small in-scope entities. The resulting 
estimated numbers and percentages of 
small in-scope entities that may incur a 
significant impact, as reported in 
Exhibit X-6, provide a measure of the 
potential impact of the existing facilities 
rule options on small in-scope entities. 

From these analyses, EPA estimates 
under Option 1, the proposed option, 
that 5 to 7 small entities will incur costs 
exceeding 1 percent of revenue, and 3 
small entities will incur costs exceeding 
3 percent of revenue. As percentages of 
the estimated total of 56 to 96 small in
scope entities, 111 these small entities 

111 The estimated total of small in-scope entities 
does not include the known 4 small Manufacturers 
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represent 5 to 13 percent of small in
scope entities at the 1 percent of 
revenue threshold, and 3 to 5 percent of 
small in-scope entities at the 3 percent 
of revenue threshold. Both the number 
of small in-scope entities incurring a 
potential impact and the total of small 
in-scope entities are estimated as ranges. 
EPA calculated the range of percentage 
oftotal small in-scope entities incurring 
a potential impact by comparing (1) the 
lower of the estimated number of small 
in-scope entities incurring a potential 
impact with the higher of the estimated 
total of small in-scope entities (yields 

the lower value of the percentage range) 
and (2) the higher of the estimated 
number of small in-scope entities 
incurring a potential impact with the 
lower of the estimated total of small in
scope entities (yields the higher value of 
the percentage range). 

For Option 2, EPA estimates that 5 to 
7 small entities will incur costs 
exceeding 1 percent of revenue (5-13 
percent of small in-scope entities), and 
3 to 7 small entities will incur costs 
exceeding 3 percent of revenue (3-13 
percent of small in-scope entities). For 
Option 3, EPA estimates that 10 to 22 
small entities will incur costs exceeding 

1 percent of revenue (1 0-39 percent of 
small in-scope entities), and 7 to 15 
small entities will incur costs exceeding 
3 percent of revenue (7-27 percent of 
small in-scope entities). For Option 4, 
EPA estimates that 4 to 6 small entities 
will incur costs exceeding 1 percent of 
revenue (4-11 percent of small in-scope 
entities), and 2 small entities will incur 
costs exceeding 3 percent of revenue (2-
4 percent of small in-scope entities) (see 
Exhibit X-6). 

For more details on this analysis see 
EA Chapter 7: Regulatory Flexibility Act 
(RFA) Analysis. 

EXHIBIT X-6-ESTIMATED COST-TO-REVENUE IMPACT FOR SMALL IN-SCOPE ENTITIES 

Cost impact category 

Cost> 1% of revenue Cost >3% of revenue 
Regulatory option 

Number of %of small Number of %of small 

small entities in-scope small in-scope 
entities c entities a.c entities b 

Option 1:1M Everywhere ................................................................................. 5-7 5%-13% b3 3%-5% 
Option 2: IM Everywhere and EM for Facilities with DIF>125 MGD .............. 5-7 5%-13% 3-7 3%-13% 
Option 3: I&E Mortality Everywhere ................................................................ 10-22 10%-39% 7-15 7%-27% 
Option 4: IM for Facilities with DIF > 50 MGD ................................................ 4-6 4%-11% b2 2%-4% 

a The number of entities with cost-to-revenue ratios exceeding 3 percent is a subset of the number of entities with such ratios exceeding 1 per
cent 

b The estimated number of small entities exceeding the impact threshold is the same under both estimation approaches; however, the total 
number of entities differs. 

c For both Electric Generators and Manufacturers, EPA used alternative sample-weighting approaches, which provide a range of estimates of 
the numbers of small entities and in-scope facilities owned by these small entities (see Section VII(D)(a)(iv) for manufacturers and see Section 
VII (D)(b )(1 )(b) for electric generator weighting approaches). 

As described in the preamble above, 
EPA eliminated 115 facilities from the 
analysis that are projected to close as a 
result of baseline financial conditions. 
Of the 115 baseline closures, 18 are 
small entities. 

To summarize, for the Proposed 
Option 112-option 1, EPA estimates 
that 5 to 7 small entities would incur 
costs exceeding 1 percent of revenue 
and 3 small entities would incur costs 
exceeding 3 percent of revenue. These 
numbers of adversely affected small 
entities represent 5-13 percent of the 
estimated total of small in-scope entities 
for the 1 percent of revenue threshold, 
and 3-5 percent of the estimated total of 
small in-scope entities for the 3 percent 
of revenue threshold. Given the small 
number and percentage of small in
scope entities estimated to incur a 
potentially significant economic impact, 
EPA judges that the Proposed Option, 
Option 1, will not cause a significant 
economic impact on a substantial 
number of small entities (SISNOSE). 

entities in the Other Industries. EPA assessed the 
potential impact of the regulatory options on these 
4 small entities; none were found to incur a 

3. Certification Statement 

After considering the economic 
impacts of this proposed rule on small 
entities, EPA certifies that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

D. Unfunded Mandates Reform Act 
(UMRA) 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), 2 U.S.C. 
1531-1538, requires Federal agencies, 
unless otherwise prohibited by law, to 
assess the effects of their regulatory 
actions on State, local, and tribal 
governments and the private sector. 
This rule contains a Federal mandate 
that may result in expenditures of $100 
million or more for State, local, and 
tribal governments, in the aggregate, or 
the private sector in any one year. 
Accordingly, EPA has prepared under 
section 202 of the UMRA a written 
statement which is summarized below 
(see Chapter 8 of the EA report). 

significant impact under any of the four regulatory 
options. 

112 Option 1 does not include an assessment of 
site-specific entrainment costs. 

1. Summary of Written Statement 

a. Authorizing Legislation 

Today's proposed rule is issued under 
the authority of sections 101,301,304, 
306, 308, 316, 401, 402, 501, and 510 of 
the Clean Water Act (CWA), 33 U.S.C. 
1251, 1311, 1314, 1316, 1318, 1326, 
1341, 1342, 1361, and 1370. See section 
Ill of this preamble for detailed 
information on the legal authority of 
this rule. 

b. Cost-Benefit Analysis 

Today's proposed options are 
expected to have total annualized pre
tax (social) costs of $383.80 million 
(2009 $)under Option 1, of $4,462.90 
million under Option 2,$4,631.62 
million under Option 3, and of $326.55 
under Option 4, including direct costs 
incurred by facilities and 
implementation costs incurred by 
federal, State, and local governments 
(annualized over 50 years and 
discounted at 3 percent). 113 The total 
monetized use and non-use benefits of 

113 These social cost estimates use a different 
estimate of downtime than the private cost 
estimates cited above, and are thus lower. For more 
detai Is see Chapter 11 in the EA report 
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today's proposed options are estimated 
to be $17.63 million under Option 1, 
$120.79 million under Option 2, 
$125.65 million under Option 3, and 
$17.33 million under Option 4 
(annualized over 50 years and 
discounted at 3 percent). 114 Thus, the 
total social costs exceed the total 
monetized benefits of the proposed 
options by $366.17 million for Option 1, 
by $4,342.11 million for Option 2, by 
$4,505.97 million for Option 3, and by 
$309.22 under Option 4. EPA notes that 
these differences are based on a 
comparison of a partial measure of 
benefits with a more complete measure 
of costs; 11s therefore, the results must 
be interpreted with caution. After 
considering the monetized and non
monetized benefits of the proposed 
option, EPA has determined that the 
benefits of this option justify the costs. 
For a more detailed comparison of the 
costs and benefits of today's proposed 
rule, see Chapter 12 of the EA report. 

EPA notes that States may be able to 
use existing sources of financial 
assistance to revise and implement this 
proposed rule. Section 106 of the Clean 
Water Act authorizes EPA to award 
grants to States, Tribes, intertribal 
consortia, and interstate agencies for 
administering programs for the 
prevention, reduction, and elimination 
of water pollution. These grants may be 
used for various activities to develop 
and carry out a water pollution control 
program, including permitting, 
monitoring, and enforcement. Thus, 
State and Tribal NPDES permit 
programs represent one type of State 
program that can be funded by section 
106 grants. 

c. Summary of State, Local, and Tribal 
Government Input 

EPA consulted with State 
governments and representatives of 
local governments in developing the 

rule. The outreach activities are 
discussed in section III.A.3 of this 
preamble. 

d. Least Burdensome Option 

EPA considered and analyzed several 
alternative regulatory options to 
determine the best technology available 
for minimizing adverse environmental 
impact. These regulatory options are 
discussed in today's proposed rule at 67 
FR 17154-17168, as well as in section 
VIII of this preamble. These options 
included a range of technology-based 
approaches including impingement 
mortality technology at all facilities 
with a DIF greater than 50 MGD to 
additionally requiring impingement 
mortality controls and intake flow 
commensurate with closed-cycle 
cooling for all facilities. 116 As discussed 
in detail in section VI, EPA did not 
select options exclusively because they 
were the most cost-effective among the 
options that fulfill the requirements of 
section 316(b). EPA selected the 
preferred option because it meets the 
requirement of section 316(b) of the 
CWA that the location, design, 
construction, and capacity of CWIS 
reflect the best technology available for 
minimizing adverse environmental 
impact. In addition, EPA has 
determined that the benefits of this 
option justify the costs, taking 
quantified and non-quantified costs and 
benefits into account. The preferred 
option reflects a flexible approach 
among the options considered that 
allows consideration of costs and 
benefits on a site-specific basis in 
determining BTA. 

2. Impact of Compliance Requirements 
on Small Governments 

This rule is not subject to the 
requirements of section 203 of UMRA 
because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments (i.e., 

governments with a population of less 
than 50,000). For its assessment of the 
impact of compliance requirements on 
small governments, EPA compared total 
costs and costs per facility as estimated 
to be incurred by small governments 
with those values as estimated to be 
incurred by large governments. EPA also 
compared costs for small government
owned facilities with those of non
government-owned facilities. The 
Agency evaluated costs per facility on 
the basis of both average and maximum 
annualized cost per facility. In these 
comparisons, both for the cost totals 
and, in particular, for the average and 
maximum cost per facility, the costs for 
small government-owned facilities were 
less than those for large government
owned facilities or for small non
government-owned facilities. On this 
basis, EPA concluded that the 
compliance cost requirements of the 
proposed 316(b) Existing Facilities Rule 
would not significantly or uniquely 
affect small governments. 

Because no Manufacturers facility is 
government-owned, EPA conducted this 
analysis for Electric Generators only. 

a. Government-Owned Electric 
Generator Facilities by Ownership and 
Entity Size Category 

Exhibit X-8 provides an estimate of 
the number of non-Federal Government 
entities that operate Electric Generators 
subject to today's proposed rule, by 
ownership type and size of government 
entity. As reported in Exhibit X-8, 24 
large government entities operate 41 
Electric Generators subject to this 
proposed rule, and 18 small government 
entities operate 18 Electric Generators 
subject to the rule. Of the 59 facilities 
that are owned by government entities, 
43 are owned by Municipalities, 9 are 
owned by State Governments, and 7 are 
owned by an Other Political 
Subdivision. 

EXHIBIT X-8-NUMBER OF GOVERNMENT ENTITIES AND GOVERNMENT-OWNED ELECTRIC GENERATOR FACILITIES 

Number of government entities (by Size) a Number of facilities (by government entity size) b 

Ownership Type 
Large Small Total Large Small Total 

Municipality .............................................. 18 17 35 26 17 43 
State Government .................................... 4 0 4 9 0 9 
Other Political Subdivision ....................... 2 1 3 6 1 7 

Total .................................................. 24 18 42 41 18 59 

a Counts of entities owning explicitly and implicitly analyzed Electric Generators; these are not weighted entity counts. 
b Counts of explicitly and implicitly analyzed Electric Generators; these are not weighted estimates. 

114 EPA was able to estimate nonuse benefits for 
the North Atlantic and Mid-Atlantic benefit regions. 

11s The costs reflect the costs for facilities do 
comply with the primary BTA requirements, and do 
not reflect any facilities with reduced costs due to 

the available compliance alternatives and 
flexibilities. Since EPA anticipates a facility would 
generally participate in a compliance alternative if 
it was less burdensome or less costly to do so, 
today's costs may be overstated. 

11e All options also require site-specific 
determinations of BTA where uniform national 
controls are not included. 

ED_00011 OPST _00000250-00096 



FOIA 2014-009508 Interim 2 

Federal Register I Vol. 76, No. 76 I Wednesday, Apri I 20, 2011 I Proposed Rules 22269 

b. Compliance Costs for Small 
Government-Owned Electric Generators 
Facilities 

EPA estimates that 10 of the 41 (24%) 
non-federal government-owned Electric 
Generators facilities subject to today's 
proposed rule are owned by small 
governments (Table X-9).117,118 Exhibit 
X-9 summarizes total, average 
annualized compliance costs, and 
maximum annualized compliance costs 
for government (State, local, and Tribal 
governments) and non-government
owned facilities for the three regulatory 
options and by size category of owning 
entity. 

EPA first looked at the relationship 
between costs incurred by small 
governments and small government
owned Electric Generators in 
comparison to those incurred by large 
governments and large government-

owned facilities. As reported in Exhibit 
X-9, the estimated total annualized 
compliance costs for all non-federal 
government-owned Electric Generators 
are $10.8 million for Option 1,$102.3 
million for Option 2,$120.1 million for 
Option 3, and $9.5 million for Option 4. 
The 31 facilities owned by large 
governments would incur costs of $9.2 
million under Option 1,$100.7 million 
under Option 2,$107.6 million under 
Option 3, and $8.1 million under 
Option 4. In comparison, the 10 
facilities owned by small governments 
would incur costs of $1.5 million under 
Options 1 and 2,$12.5 million under 
Option 3, and $1.4 million under 
Option 4. On an average cost per facility 
basis, these costs are $0.1 million under 
Options 1, 2, and 4, and $1.2 million 
under Option 3, for facilities owned by 
small governments, with large 

government-owned facility costs of $0.3 
million under Options 1 and 4, $3.2 
million under Option 2, and $3.4 
million under Option 3. In addition, the 
maximum per facility costs owned by 
small governments are $0.2 million 
under Options 1, 2, and 4, and $2.1 
million under Option 3. The comparable 
values for large government-owned 
facilities are $1.0 million under Options 
1 and 4, and $17.8 million under 
Options 2 and 3. Accordingly, the costs 
for small government-owned facilities 
are considerably lower than those for 
large governments on the basis of total 
costs, average cost per-facility, and 
maximum cost per-facility. EPA 
therefore concludes that the compliance 
requirements of today's proposed rule 
do not significantly or uniquely affect 
small governments in comparison to 
large governments. 

EXHIBIT X-9-ELECTRIC GENERATORS FACILITIES AND COMPLIANCE COSTS BY OWNERSHIP TYPE AND SIZE FOR 316(B) 

EXISTING F AGILITIES RULE OPTIONS 

[Millions; 2009$] 

Number of Total compliance Average cost per Maximum facility Ownership type Entity size facilities 
(weighted) costs facility cost c 

Option 1: IM Everywhere 

Government (excluding Federal) .... ...... ..... Small ....................... . 10 $1.5 $0.1 $0.2 
Large ...................... . 31 9.2 0.3 1.0 

Private . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Small ....................... . 16 7.7 0.5 2.5 
Large ...................... . 485 354.4 0.7 7.2 

All Facilities b 559 394.2 0.7 7.2 

Option 2: IM Everywhere and EM for Facilities with DIF > 125 MGD 

Government (excluding Federal) Small ....................... . 
Large ...................... . 

Private ....................................................... . Small ...................... .. 
Large ...................... . 

All Facilities b 

10 
31 
16 

485 

559 

Option 3: I&E Mortality Everywhere 

Government (excluding Federal) .... ...... ..... Small ....................... . 
Large ...................... . 

Private . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Small ....................... . 
Large ...................... . 

All Facilities b 

10 
31 
16 

485 

559 

Option 4: IM for Facilities with DIF > SOMGD 

Government (excluding Federal) .... ...... ..... Small ...................... .. 10 
31 
16 

Large ...................... . 
Private . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Small ....................... . 

Large ...................... . 485 

117 A small governmental jurisdiction is defined 
"as the government of a city, county, town, 
township, village, school district, or special district 
with a population of I ess than 50,000 (5 U .S.C. 
601(5)). 

11s The entity counts described in this section 
were developed on a weighted basis and differ from 
the values reported in the preceding section, where 
were developed on an un-weighted basis. The 
values in this section were developed on a weighted 

$1.5 
100.7 
32.3 

4,171.7 

4,811.3 

$12.5 
107.6 
34.0 

4,300.3 

4,959.4 

$1.4 
8.1 
6.0 

346.1 

$0.1 
3.2 
2.0 
8.6 

8.6 

$1.2 
3.4 
2.2 
8.9 

8.9 

$0.1 
0.3 
0.4 
0.7 

$0.2 
17.8 
10.9 
59.9 

59.9 

$2.1 
17.8 
10.9 
59.9 

59.9 

$0.2 
1.0 
2.5 
7.2 

basis because compliance costs were estimated only 
for explicitly analyzed facilities and facility weights 
are used to extend these results to the full set of 
in-scope faci I iti es. 
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EXHIBIT X-9-ELECTRIC GENERATORS FACILITIES AND COMPLIANCE COSTS BY OWNERSHIP TYPE AND SIZE FOR 316(B) 
EXISTING F AGILITIES RULE OPTIONS-Continued 

[Millions; 2009$] 

Number of Total compliance Average cost per Maximum facility Ownership type Entity size facilities 
(weighted) costs facility cost c 

Small ........................ 559 383.0 0.7 7.2 

a. Facility counts are weighted estimates and differ from the values reported in Exhibit X-8, above, which are un-weighted counts. Sample 
weighted values are needed in this table because costs were developed only for the explicitly analyzed Electric Generators facilities. See EA Ap
pendix A3: Used of Sample Weights in the Proposed Existing Facilities Rule Analysis for more detail. 

b. The All Facilities counts and cost values include 15 federal government-owned facilities and 10 private facilities owned by entities of un
known size. The individual facility count and cost estimates for the small and large entity categories exclude the values for these 25 facilities. 

c. Reflects maximum of un-weighted costs to explicitly analyzed facilities only. 

EPA's analysis also considered 
whether this proposed rule may 
significantly or uniquely affect small 
governments in relation to non
government-owned Electric Generators. 
As reported in Exhibit X-9 the total 
compliance cost for 10 small 
government-owned Electric Generators 
incurring costs under today's proposed 
rule are $1.5 million under Options 1 
and 2,$12.5 million under Option 3, 
and $1.4 million under Option 4, or on 
a per facility basis, approximately $0.1 
million for Options 1, 2, and 4, and $1.2 
million for Option 3. In addition, the 
highest annualized compliance cost for 
a small government-owned facility is 
$0.2 million under Options 1, 2, and 4, 
and $2.1 million under Option 3. In 
comparison, all small non-government
owned Electric Generators subject to 
today's proposed rule are expected to 
incur annualized compliance costs of 
$7.7 million under Option 1, $32.3 
million under Option 2,$34.0 million 

under Option 3, and $6.0 million under 
Option 4, or $0.5, $2.0, $2.2, and $0.4 
million per facility, respectively by 
regulatory option. The highest 
annualized cost for a small non
government-owned facility is $2.5 
million under Options 1 and 4, and 
$10.9 million under Options 2 and 3. 
On the basis of this comparison, as well, 
EPA further concludes that the 
compliance requirements of the 
proposed rule do not significantly or 
uniquely affect small governments. The 
EA report provides more detail on EPA's 
analysis of impacts on governments. 

3. Administrative Costs 

The requirements of Section 316(b) 
are implemented through the NPDES 
(National Pollutant Discharge 
Elimination System) permit program. 
Forty-six States and territories with 
NPDES permitting authority under 
section 402(b) of the CWA are expected 
to incur costs to administer the Existing 

Facilities Rule in their jurisdictions. 
EPA estimates that States and territories 
will incur costs associated with five 
types of activities for implementing the 
requirements of today's proposed rule: 
(1) Start-Up activities to learn and 
understand the requirements of today's 
regulation and to implement 
administrative structures and 
procedures for administering the 
regulation; (2) first permit issuance 
activities; (3) permit reissuance 
activities; (4) entrainment study costs, 
and (5) annual activities. EPA estimates 
that the total annualized cost for these 
activities will be $5.31 million for 
Option 1,$2.19 for Option 2,$1.28 
million for Option 3, and $4.06 for 
Option 4. Monitoring costs comprise the 
largest share of administrative costs 
under all three regulatory options. 
Exhibit X-10 presents the annualized 
costs of the major administrative 
activities. 

EXHIBIT X-10-ANNUALIZED GOVERNMENT ADMINISTRATIVE COSTS 

[Millions; 2009$] 

Activity 

Option 1: IM Everywhere 

Start-up Activities ...................................................................................................... . 
First Permit Issuance Activities ................................................................................ . 
Annual Monitoring Activities ..................................................................................... . 
Entrainment Study .................................................................................................... . 
Permit Reissuance Activities .................................................................................... . 

Total ................................................................................................................... . 

Electric Genera
tors 

$0.02 
$0.23 
$1.17 
$1.19 
$0.18 

$2.79 

Cost 

Manufacturers 

$0.02 
$0.24 
$1.12 
$0.97 
$0.18 

$2.52 

Total In-Scope 

$0.04 
$0.45 
$2.29 
$2.16 
$0.36 

$5.31 

Option 2: IM Everywhere and EM for Facilities with DIF > 125 MGD 

Start-up Activities ...................................................................................................... . 
First Permit Issuance Activities ................................................................................ . 
Annual Monitoring Activities ..................................................................................... . 
Entrainment Study .................................................................................................... . 
Permit Reissuance Activities .................................................................................... . 

Total ................................................................................................................... . 

$0.02 
$0.17 
$0.36 
$0.00 
$0.14 

$0.69 

$0.02 $0.04 
$0.23 $0.35 
$1.07 $1.37 
$0.00 $0.00 
$0.17 $0.31 

$1.48 $2.19 
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EXHIBIT X-10-ANNUALIZED GOVERNMENT ADMINISTRATIVE COSTS-Continued 
[Millions; 2009$] 

Cost 

Activity Electric Genera
tors Manufacturers Total In-Scope 

Option 3: I&E Mortality Everywhere 

Total ................................................................................................................... . 

Option 4: IM for Facilities with DIF > SOMGD 

Total ................................................................................................................... . 

E. Executive Order 13132: Federalism 

Under Executive Order 13132, EPA 
may not issue an action that has 
federalism implications, that imposes 
substantial direct compliance costs on 
the State and local governments, and 
that is not required by statute, unless 
the Federal government provides the 
funds necessary to pay the direct 
compliance costs incurred by State and 
local governments, or EPA consults with 
State and local officials early in the 
process of developing the proposed 
action. 

This proposed rule does not have 
federalism implications. It will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This proposed 
rule would not alter the basic State
federal scheme established in the Clean 
Water Act under which EPA authorizes 
States to carry out the NPDES 
permitting program. EPA expects 
today's proposed rule would have little 
effect on the relationship between, or 
the distribution of power and 
responsibilities among, the federal and 
State governments. EPA expects an 
average annual burden of 21,785 hours 
with total average annual cost of $1.1 
million under Option 1, 6,538 hours and 
$346,000 under Option 2, and 20,395 
hours and $1.0 million under Option 3, 
for States to collectively administer this 

rule during the compliance period. 119 

After the initial compliance period, EPA 
expects an average annual burden of 
23,550 hours with an average annual 
cost of $1.2 million for Option 1, 2,528 
hours and $154,000 for Option 2, and 
16,988 hours and $841,000 for Option 3. 
EPA has identified 47 Phase II facilities 
that are owned by State or local 
government entities. The estimated 
average annual compliance cost 
incurred by these facilities is 
approximately $452,000 per facility 
under Option 1, $4.5 million under 
Option 2, and $1.1 million under 
Option 3. EPA does not expect Option 
4 to impose substantial direct 
compliance costs on the State and local 
governments higher than Option 1, and 
therefore is not expected to pose 
Federalism implications. Thus, 
Executive Order 13132 does not apply 
to this rule. 

In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicits comment on this 
proposed rule from State and local 
officials. 

11e Because of late revisions to the Existing 
Facilities Rule's administrative requirements, EPA 
was unable to update these values from those 
developed earlier in the regulatory analysis. In 
addition, EPA did not estimate administrative costs 
for Option 4, but expects that these costs would be 
very simi I ar to those estimated for Option 1. 

$0.02 $0.02 $0.04 
$0.16 $0.13 $0.29 
$0.20 $0.52 $0.72 
$0.00 $0.00 $0.00 
$0.13 $0.10 $0.23 

$0.51 $0.77 $1.28 

$0.02 $0.02 $0.04 
$0.23 $0.06 $0.29 
$1.04 $0.31 $1.35 
$1.19 $0.97 $2.16 
$0.18 $0.05 $0.23 

$2.65 $1.41 $4.06 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

This action does not have tribal 
implications, as specified in Executive 
Order 13175 (65 FR 67249, November 9, 
2000). It would not have substantial 
direct effects on tribal governments, on 
the relationship between the Federal 
government and the Indian tribes, or the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes as 
specified in Executive Order 13175. The 
national cooling water intake structure 
requirements would be implemented 
through permits issued under the 
NPDES program. No tribal governments 
are currently authorized pursuant to 
section 402(b) of the CWA to implement 
the NPDES program. In addition, EPA's 
analyses show that no facility subject to 
today's proposed rule is owned by tribal 
governments and thus this rule does not 
affect Tribes in any way in the 
foreseeable future. Thus, Executive 
Order 13175 does not apply to this 
action. 

EPA specifically solicits additional 
comment on this proposed action from 
tribal officials. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

This action is not subject to EO 13045 
because it does not establish an 
environmental standard intended to 
mitigate health or safety risks. This rule 
establishes requirements for cooling 
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water intake structures to protect 
aquatic organisms. 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

Executive Order 13211 (66 FR 28355 
(May 22, 2001)) requires EPA to prepare 
and submit a Statement of Energy 
Effects to the Administrator of the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, for 
actions identified as "significant energy 
actions." Based on the Office of 
Management and Budget's guidance for 
assessing the potential energy impact of 
regulations (http:!/ 
www. whi tehouse.gov/ombl memoranda/ 
m01_27.html), the Agency does not 
anticipate that today's rule will have a 
significant adverse effect on the supply, 
distribution, or use of energy and thus 
will not constitute a significant 
regulatory action under Executive Order 
13211. 

The Agency analyzed the potential 
energy effects of today's rule and other 
regulatory options considered for 
proposal. The potentially significant 
effects of today's rule on energy supply, 
distribution or use concern the electric 
power sector. This analysis found that 
the rule's compliance requirements 
would not cause effects in the electric 
power sector that would constitute a 
significant adverse effect under 
Executive Order 13211. Namely, the 
Agency's analysis found that today's 
rule would not reduce electricity 
production in excess of 1 billion 
kilowatt hours per year or in excess of 
500 megawatts of installed capacity, and 
therefore would not constitute a 
significant regulatory action under 
Executive Order 13211. 

For more detail on the potential 
energy effects of this proposal, see 
Section VII of this preamble or Chapter 
9 in the EA report. 

/. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 ("NTTAA"), Public Law 
104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 

available and applicable voluntary 
consensus standards. 

This proposed rulemaking may 
involve technical standards, for example 
in the measurement of impingement and 
entrainment. Nothing in this proposed 
rule would prevent the use of voluntary 
consensus standards for such 
measurement where available, and EPA 
encourages permitting authorities and 
regulated entities to do so. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order (EO) 12898 (59 FR 
7629 (Feb. 16, 1994)) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA has determined that this 
proposed rule will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because it increases the level of 
environmental protection for all affected 
populations without having any 
disproportionately high and adverse 
human health or environmental effects 
on any population, including any 
minority or low-income population. 
Because EPA expects that this proposed 
rule will help to preserve the health of 
aquatic ecosystems located in 
reasonable proximity to 316(b) Existing 
Facilities, EPA believes that all 
populations, including minority and 
low-income populations, will benefit 
from improved environmental 
conditions as a result of this rule. 120 

To meet the objectives of Executive 
Order 12898, EPA assessed whether 
today's proposed rule could distribute 
benefits among population sub-groups 
in a way that is significantly 
unfavorable to low-income and minority 
populations. EPA compared key 
demographic characteristics of affected 
sub-state populations to those 

120 Affected populations include all individuals 
who live within a 50-mile radius of the facility who 
wi II be receiving a non-use benefit from the 
improved health of the aquatic ecosystem in the 
area, and any additional anglers who live outside 
of the 50-mile facility buffer and within a 50-mile 
radius of the reaches nearest to 316(b) Existing 
Facilities, who will be receiving the use benefit of 
improved catches as a result of the proposed rule. 

demographic characteristics at the level 
of the state. If the demographic profile 
of the sub-state "benefit population" 
were found to differ in a statistically 
significant and unfavorable 121 way from 
the demographic profile of the state, 
generally, then the proposed rule might 
be assessed as yielding an unfavorable 
distribution of benefits, from the 
perspective of the public policy 
principles of Executive Order 12898. 
The two demographic variables of 
interest for this EJ analysis are those 
within the Fish Consumption Pathway 
(FCP) Module that best capture the 
minority and low-income aspects of the 
populations affected, which are annual 
household income and race.122 123 
Variable averages at the sub-state and 
state levels were compared to determine 
whether or not the demographic profile 
of the affected population was 
consistent with the state profile (for 
details see Chapter 9 of the EA report). 

The comparison of minority 
populations affected by the 316(b) 
Existing Facilities to the affected states' 
overall populations found no 
statistically significant difference 
between these groups. While low
income populations were less present in 
the benefit population than in the 
State's overall population in many 
states, the differences were generally 
very small and the two groups were not 
found to be significantly different. EPA 
thus believes that the proposed 
regulation does not systematically 
discriminate against, or exclude or deny 
participation of, the lower income 
population group or the minority 
population group in the benefits of the 
proposed regulation in a way that would 
be contrary to the intent of E.O. 12898. 
Because today's proposed regulation 
requires all 316(b) Existing Facilities to 
achieve compliance regardless of 

121 That is, the estimated benefit population is 
comprised of a significantly lower share of low
income and/or minority populations than the 
general population of the state. 

122 Annual household income data in the FCP 
Module is available for the following categories: 
Less than $10,000; $10,000 to $19,999; $20,000 to 
$24,999; $25,000 to $29,999; $30,000 to $34,999; 
$35,000 to $39,999; $40,000 to $49,999; $50,000 to 
$74,999; $75,000 to $99,999; and more than 
$100,000. For this analysis as well as previous 
316(b) rule analyses, these categories were 
combined into low- and not low-income groups 
based on the U.S. Department of Health and Human 
Services' poverty guidelines for a family of four 
I ivi ng in the contiguous United States or D.C. The 
current (2009) poverty guideline is $22,050, which 
falls within the $20,000 to $24,999 income range 
(U.S. HHS, 2009). For the current analysis, EPA 
used $20,000 as the threshold for separating 
populations into low- and not low-income groups. 

123 Race categories used in the analysis include 
white, black or African American, Asian or Native 
Hawaiian or Other Pacific Islander, American 
Indian or Alaska Native, and some other race. 
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location, there can be no systematic 
discrimination or exclusion of low 
income or minority populations from 
participation in the rule's benefits, 
based, for example, on selection of only 
specific facilities to which the 
regulation would apply. 124 EPA thus 
concludes, overall, that the proposed 
regulation is consistent with the policy 
intent of E.O. 12898. Anecdotally, 
minority (e.g., Native American) and 
low-income populations may be more 
likely to include a larger proportion of 
subsistence fishermen. Since this rule 
will increase abundance of all fish 
species in the areas affected by cooling 
water intakes, it may provide a 
particular benefit to subsistence 
fishermen. To the extent that minority 
and low-income populations are over
represented in this group, they may 
especially benefit from this rule. 

K. Executive Order 13158: Marine 
Protected Areas 

Executive Order 13158 (65 FR 34909, 
May 31, 2000) requires EPA to 
"expeditiously propose new science
based regulations, as necessary, to 
ensure appropriate levels of protection 
for the marine environment." EPA may 
take action to enhance or expand 
protection of existing marine protected 
areas and to establish or recommend, as 
appropriate, new marine protected 
areas. The purpose of the Executive 
Order is to protect the significant 
natural and cultural resources within 
the marine environment, which means 
"those areas of coastal and ocean waters, 
the Great Lakes and their connecting 
waters, and submerged lands 
thereunder, over which the United 
States exercises jurisdiction, consistent 
with international law." 

Today's proposed rule recognizes the 
biological sensitivity of tidal rivers, 
estuaries, oceans, and the Great Lakes 
and their susceptibility to adverse 
environmental impact from cooling 
water intake structures. This rule 
provides requirements to minimize 
adverse environmental impact for 
cooling water intake structures located 
on these types of waterbodies. 

EPA used GIS data of the locations of 
Marine Protected Areas (MPAs) from the 
national MPA program (http:!/ 
www.mpa.gov/helpful_resources/ 
inventory.html) to locate 316(b) existing 
facilities with intakes within MPAs. 
Under Option 1, 87 percent of in-scope 
facilities within MPAs obtain reductions 

124 Additionally, in states in which low-income 
populations are less present in the benefits group 
than in the state population overall, these 
populations are not subject to the environmental 
damages today's rule seeks to ameliorate to the 
same extent as other income groups. 

in impingement mortality, while 
reductions in entrainment mortality 
cannot be estimated because they will 
be based on site-specific determinations 
of BT A. Under Options 2 and 3, 
impingement mortality is reduced at 92 
and 97 percent of 316(b) facilities in 
MPAs, while the addition of closed
cycle cooling towers results in reduced 
entrainment mortality at 72 and 92 
percent of in-scope facilities found in 
MPAs, respectively. Therefore, EPA 
expects today's proposed regulation 
would advance the objective of the 
Executive Order to protect marine areas. 
For more details of the methodology 
used in this analysis and the specific 
water bodies expected to be improved, 
see Section 5 in Chapter 9 in the EA 
report. 

XI. Solicitation of Data and Comments 

A. General Solicitation of Comment 

EPA encourages public participation 
in this rulemaking. EPA asks that 
commenters address any perceived 
deficiencies in the record supporting 
this proposal and that suggested 
revisions or corrections to the rule, 
preamble or record be supported by 
data. EPA invites all parties to 
coordinate their data collection 
activities with the Agency to facilitate 
cost-effective data submissions. Please 
refer to the FOR FURTHER INFORMATION 
CONTACT section at the beginning of this 
preamble for technical contacts at EPA. 

Requests for comment on specific 
issues are scattered throughout this 
preamble in the sections where such 
issues are discussed. In addition, EPA 
specifically requests comment on the 
issues discussed below. 

B. Specific Solicitation of Comments 
and Data 

Definition of "Design Intake Flow" 

EPA requests comment on whether 
the definition of DIF should be further 
revised to clarify that EPA intends for 
the design intake flow to reflect the 
maximum volume of water that a plant 
can physically withdraw from a source 
waterbody over a specific time period. 
This would mean that a facility that has 
permanently taken a pump out of 
service or has flow limited by piping or 
other physical limitations should be 
able to consider such constraints when 
reporting its DIF. See Section V.G. 

2. National BT A Categorical Standards 
for Offshore Oil and Gas Extraction and 
Seafood Processing Facilities 

EPA requests comment and data on 
the appropriateness of a single BTA 
categorical standards for offshore oil 
and gas extraction facilities and seafood 

processing facilities. Today's rule would 
continue to require that the BT A for 
existing offshore oil and gas extraction 
facilities and seafood processing 
facilities be established by NPDES 
permit directors on a case-by-case basis 
using best professional judgment. See 
Section V.H. 

3. Cost-cost Alternative From Phase II 
Rule 

EPA does not have technical data for 
all existing facilities. EPA concluded 
that the Phase II rule costs provided in 
Appendix A are not appropriate for use 
in a facility-level cost-cost test. See 
Section Ill. Moreover, under the 
national requirements EPA is proposing 
today, EPA concluded that a specific 
cost-cost variance is not necessary 
because the Director already has the 
discretion to consider such factors. EPA 
requests comment on these conclusions. 

4. Entrainment Survival 

There are circumstances where 
certain species of eggs have been shown 
to survive entrainment under certain 
conditions, however EPA has not 
received any new data for either the 
most common species or the species of 
concern most frequently identified in 
available studies. For purposes of 
today's national rulemaki ng, 
entrainment is still presumed to lead to 
100 percent mortality. See Section VI. 
Today's proposed rule would allow 
facilities to demonstrate, on a site
specific basis, that entrainment 
mortality of one or more species of 
concern is not 100 percent. EPA 
requests comment on this approach. 

5. Alternative Impingement Mortality 
Compliance Requirements 

EPA requests comment and data on a 
provision that would require facilities 
seeking to comply with the 
impingement mortality standard by 
meeting an intake velocity requirement 
either to demonstrate that the species of 
concern is adequately protected by the 
maximum intake velocity requirements, 
or else to employ fish friendly 
protective measures including a fish 
handling and return system. EPA is 
considering this provision because the 
Agency is concerned that some facilities 
that comply with the impingement 
mortality requirements by reducing 
intake velocity to 0.5 fps or less, may 
still impact species of concern. See 
Section VI.D.1.a. 

6. Monthly and Annual Limits on 
Impingement Mortality 

EPA requests comment on the need to 
tailor the impingement mortality 
requirements of today's proposal to 

ED_00011 OPST _00000250-001 01 



FOIA 2014-009508 Interim 2 

22274 Federal Register I Vol. 76, No. 76 I Wednesday, Apri I 20, 2011 I Proposed Rules 

account for site-specific circumstances 
and/or technologies, including location 
of cooling water intakes that impinge 
relatively few fish or other approaches 
that achieve impingement mortality 
reductions equivalent to the proposed 
performance standards. For example, if 
EPA were to consider number of fish 
killed as an alternative, it might 
statistically model the data or select the 
minimum observed value. Studies and 
information supporting these 
alternatives would be most helpful. EPA 
also requests comment on the monthly 
and annual limits in the proposed rule 
and way in which they were calculated. 

7. Flow Basis for Option 

EPA requests comment on both the 
threshold and the flow basis for a 
variation of option 2 that would use 125 
MGD Actual Intake Flow (AIF) rather 
than a 125 MGD Design Intake Flow 
(DIF) as the threshold. See Section 
VI.D.2. 

8. Waterbody Type as a Basis for 
Different Standards 

EPA's reanalysis of impingement and 
entrainment data does not support the 
premise that the difference in the 
density of organisms between marine 
and fresh waters justifies different 
standards. More specifically, the average 
density of organisms in fresh waters 
may be less than that found on average 
in marine waters, but the actual density 
of aquatic organisms in some specific 
fresh water systems exceeds that found 
in some marine waters. EPA also 
believes the different reproduction 
strategies of freshwater versus marine 
species make broad characterizations 
regarding the density less valid a 
rationale for establishing different 
standards for minimizing adverse 
environmental impact. EPA requests 
comment on its proposal not to 
differentiate requirements by water 
body type. 

9. Capacity Utilization Rating as a Basis 
for Different Standards 

Electric generating facilities may still 
continue to withdraw significant 
volumes of water when not generating 
electricity. Further, EPA found that 
load-following and peaking plants 
operate at or near 100 percent capacity 
(and therefore 100 percent design intake 
flow) when they are operating. Peaking 
facilities (those with a CUR of less than 
15 percent, as defined in the 2004 Phase 
II rule) may withdraw relatively small 
volumes on an annual basis, but if they 
operate during biologically important 
periods such as spawning seasons or 
migrations, then they may have nearly 
the same adverse impact as a facility 

that operates year round. EPA requests 
comment on its decision not to exclude 
facilities with a low capacity utilization 
rate. Comments who believe that EPA 
should include a CUR threshold in the 
final rule should provide a suggested 
threshold and explain the basis for it. 

10. Flow Commensurate With Closed
Cycle Cooling 

EPA requests comment on whether 
the demonstration that a facility's flow 
reduction will be commensurate with 
closed-cycle cooling should be based on 
a defined metric, or determined by the 
permitting authority on a site-specific 
basis for each facility. EPA is proposing 
that a facility seeking to demonstrate 
flow reduction commensurate with 
closed-cycle cooling using flow 
reduction technologies and controls 
other than through closed-cycle cooling 
(e.g., through seasonal flow reductions, 
unit retirements, and other flow 
reductions) would have to demonstrate 
total flow reductions approximating 
97.5% for freshwater withdrawals and 
94.9% for saltwater withdrawals. See 
Section IX.D. 

11. Credits for Unit Closures 

EPA requests comments on the 
proposed approach to allow credits for 
unit closures to be valid for 10 years 
from the date of the closure. In EPA's 
current thinking this approach 
reasonably allows facilities to get credit 
for flow reductions attributable to unit 
closures, but also requires such facilities 
to make future progress to ensure its 
operations reflect best available 
entrainment controls. See Section IX.D. 

12. Land Constraints 

EPA requests comment on the use of 
a ratio for determining the land 
constraint threshold for retrofit 
construction of cooling tower, as well as 
data for determining alternative 
thresholds. EPA has not identified any 
facilities with more than 160 acres/ 
1000MWs that EPA believes would be 
unable to construct retrofit cooling 
towers. EPA is exploring the use of such 
a ratio to support determinations 
regarding adequate land area to 
construct retrofit cooling towers. See 
Section IX.D (footnote 1 ). 

13. Proposed Implementation Schedule 

EPA requests comment on its 
proposed schedule for implementing the 
proposed rule. The proposed schedule 
uses a phased approach for information 
submittal, requiring some facilities to 
submit application materials as soon as 
six months after rule promulgation. The 
longest timeframe for information 
submittal would not exceed seven years 

and six months. EPA solicits comment 
on the proposed schedule, and 
specifically seeks comment and data on 
the appropriate amount of time to 
collect data, conduct reviews, obtain 
comment, provide for public 
participation, and issue final permit 
conditions. See Section IX.E. 

14. Methods for Evaluating Latent 
Mortality Effects Resulting From 
Impingement 

EPA requests comment on methods 
for evaluating latent mortality effects 
resulting from impingement. EPA 
requests comment on whether it should 
specifically establish 24 or 48 hours 
after initial impingement as the time at 
which to monitor impingement 
mortality. EPA's record demonstrates 
that a holding time of no more than 48 
hours is optimal for evaluating the 
latent mortality associated with 
impingement while at the same time 
minimizing mortality associated with 
holding the organisms. See Section 
IX.F.1. 

15. Counting Impinged Organisms With 
the "Hypothetical Net" 

EPA requests comment on the 
"hypothetical net" approach to 
measuring impingement mortality. 
Facilities could apply a "hypothetical 
net" in that they could elect to only 
count organisms that would not have 
passed through a net with 3/8" mesh. 
For example, a facility that uses a fine
mesh screen or diverts the flow directly 
to a sampling bay would only need to 
count organisms that could be collected 
if the flow passed through a net, screen, 
or debris basket fitted with 3/8" mesh 
spacing. See Section IX.F.1. EPA further 
solicits comment on alternative 
approaches that would not penalize 
facilities for employing fine mesh 
screens. 

16. Incentives for Reducing I&E by 
Reducing Water Withdrawals 

EPA requests comment on incentives 
or alternative requirements for 
exceptionally energy efficient or water 
efficient facilities. See Section Ill. EPA 
also solicits comment on the regulatory 
provisions that encourage the use of 
recycled water as cooling water, 
including reclaimed water from 
wastewater treatment plants and process 
water from manufacturing facilities, 
EPA solicits comment on other 
incentives to encourage use of recycled 
water to supplement or replace marine, 
estuarine, or freshwater intakes. 
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17. Options Which Provide Closed
Cycle Cooling as BT A 

EPA solicits comment on regulatory 
options that establish closed-cycle 
cooling as BTA. EPA specifically 
requests comment on the regulatory 
options 2 and 3 included in today's 
proposal, which would establish closed
cycle cooling as BTA for EM at a DIF of 
2 MGD and 125 MGD, respectively. See 
Section VI and VII. EPA further solicits 
comment and supporting data on 
alternative thresholds, i ncl udi ng 
whether such alternative thresholds 
should be based on DIF or AI F. EPA also 
solicits comment and supporting data 
for alternative criteria that would 
establish closed-cycle cooling as BTA 
for some facilities. 

18. Costs of Controls To Eliminate 
Entrapment 

EPA assumes facilities with modified 
traveling screens including a fish 
handling and return system would meet 
the proposed requirements to eliminate 
entrapment of fish and shellfish. EPA 
believes those facilities with an offshore 
velocity cap leading to a forebay but 
without a fish return system would 
incur costs to meet the proposed 
requirements for entrapment. For 
facilities with closed-cycle cooling 
systems, EPA does not have data on the 
number of facilities that also have a fish 
handling and return system. Further, 
EPA does not have data on the number 
of facilities that have less than 0.5 feet 
per second intake velocity but have a 
cooling water intake system that may 
cause entrapment. EPA solicits 
comment and data on the types and 
numbers of facilities with a cooling 
water intake system that may cause 
entrapment, and the costs to eliminate 
entrapment. 

19. Analysis of New Capacity 

EPA requests comment on the number 
of new units and the amount of new 
capacity construction projected. See 
Section VII. 

20. Monitoring Reports 

EPA solicits comment on how 
frequently I&E mortality monitoring 
reports should be submitted. EPA 
further solicits comment on 
incorporating the monitoring reports 
into monthly DMRs, or whether less 
frequent reporting is appropriate. EPA 
also requests comment on whether 
minimum monitoring frequencies 
should be established in this rule or left 
to the discretion of the Director. See 
Section IX. 

21. Seasonal Operation of Cooling 
Towers 

EPA solicits comment on an option 
that would require cooling towers on 
some or all facilities but recognize the 
site-specific nature of EM by allowing 
seasonal operation of cooling towers 
during peak entrainment season. EPA 
also requests comment on including a 
similar provision for new units at 
existing facilities, which are required to 
achieve I&E reductions commensurate 
with closed cycle cooling in the 
proposed rule. 

22. New Unit Provision 

EPA solicits comment on the new unit 
provision. Specifically, EPA solicits 
comment on the clarity of the definition 
of new unit, and whether it should be 
expanded to include other units such as 
those that are repowered or rebuilt. EPA 
also solicits comment on whether the 
new unit provision should be deleted, 
therefore subjecting these units to the 
same site-specific entrainment BTA 
determination required of existing units. 

23. Review Criteria To Guide Evaluation 
of Entrainment Feasibility Factors 

EPA solicits comment on the criteria 
specified in the regulation for guiding 
the evaluation of closed-cycle cooling as 
BTA for EM. EPA further solicits 
comment on additional criteria that EPA 
should address, and whether such 
criteria should be developed in the 
regulation or provided in guidance. 

24. Alternative Procedures for Visual or 
Remote Inspections 

EPA requests comment on its 
proposal to permit the Director to 
establish alternative procedures for 
conducting visual or remote inspections 
during periods of inclement weather. 
EPA also requests comment on whether 
the rule should specific minimum 
frequencies for visual or remote 
inspections, or leave this to the 
determination of the permitting 
authority. See Section IX.F. 

25. Threshold for In-Scope Facilities 

EPA requests comment on the 
threshold of Dl F greater than 2 M GD for 
identifying facilities in-scope of this 
rule. 

26. Application Requirements 

EPA requests comment on the burden 
and practical utility of all of the 
proposed application requirements. EPA 
is particularly interested in the burden 
of application requirements to facilities 
with DIF <50 MGD. EPA also requests 
comment on its proposal to limit 
application requirements for facilities 
that have already installed closed-cycle 

cooling, or opt to do so without a site
specific assessment of BT A, and 
whether there are additional 
requirements that could be relaxed for 
this group. 

27. Comment From State and Local 
Officials 

EPA specifically requests comment on 
this proposed rule from State and local 
officials. See Section X.E. 

28. Comment From Tribal Officials 

EPA specifically requests additional 
comment on this proposed action from 
Tribal officials. See Section X.F. 

List of Subjects 

40 CFR Part 122 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous substances, Reporting and 
recordkeepi ng requirements, Water 
poll uti on control. 

40 CFR Part 125 

Environmental protection, Cooling 
water intake structure, Reporting and 
recordkeeping requirements, Waste 
treatment and disposal, Water pollution 
control. 

Dated: March 28, 2011. 
Lisa P. Jackson, 
Administrator. 

For reasons set out in the preamble, 
Chapter I of Title 40 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART 122-EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

1. The authority citation for part 122 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq. 

2. The suspension of 40 CFR 
122.21(r)(1)(ii) and (r)(5), published on 
July 9, 2007 (72 FR 37109) is lifted. 

3. Section 122.21 is amended as 
follows: 

a. Revising paragraph (r)(1)(ii). 
b. Revising paragraphs (r)(2) 

introductory text, (r)(2)(i) though (iii), 
and (r)(3) through (5). 

c. Adding paragraphs (r)(6) through 
(12). 

§ 122.21 Application for a permit 
(applicable to State programs, see§ 123.25) 

* * * 
(r) * * * 
(1) * * * 

* * 

(ii) Existing facilities. (A) The owner 
or operator of an existing facility as 
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defined in 40 CFR part 125, subpart J, 
with a cooling water intake structure 
that supplies cooling water exclusively 
for operation of a wet or dry cooling 
system and that meets the definition of 
closed cycle recirculating system at 40 
CFR 125.92 must submit to the Director 
for review the information required 
under paragraphs (r)(2), (3), and (6) of 
this section. The owner or operator of 
all other existing facilities as defined in 
part 125, subpart J, of this chapter must 
also submit to the Director for review 
the information required under 
paragraphs (r) (5), (7), and (8) of this 
section as part of its permit application. 

(B) The owner or operator of an 
existing facility as defined in 40 CFR 
part 125, subpart J, of this chapter that 
withdraws greater than 125 MGD actual 
intake flows (AI F) of water for cooling 
purposes must submit to the Director for 
review the information required under 
paragraphs (r)(9), (10), (11), and (12) of 
this section. 

(C) New units at existing facilities. 
New units at existing facilities with 
cooling water intake structures as 
defined in part 125, subpart J, of this 
chapter must provide an update to the 
information required under paragraphs 
(r)(2), (3), and (6) of this section and 
§ 125.95 of this chapter. Requests for 
alternative requirements under 
§ 125.94(d)(4) of this chapter must be 
submitted with your permit application. 
* * * * * 

(2) Source water physical data. The 
owner or operator of the facility must 
submit: 

(i) A narrative description and scaled 
drawings showing the physical 
configuration of all source water bodies 
used by your facility, including areal 
dimensions, depths, salinity and 
temperature regimes, and other 
documentation that supports your 
determination of the water body type 
where each cooling water intake 
structure is located; 

(ii) Identification and characterization 
of the source waterbody's hydrological 
and geomorphological features, as well 
as the methods you used to conduct any 
physical studies to determine your 
intake's area of influence within the 
waterbody and the results of such 
studies; 

(iii) Locational maps; and 
* * * * * 

(3) Cooling water intake structure 
data. The owner or operator of the 
facility must submit: 

(i) A narrative description of the 
configuration of each of your cooling 
water intake structures and where it is 
located in the water body and in the 
water column; 

(ii) Latitude and longitude in degrees, 
minutes, and seconds for each of your 
cooling water intake structures; 

(iii) A narrative description of the 
operation of each of your cooling water 
intake structures, including design 
intake flows, daily hours of operation, 
number of days of the year in operation 
and seasonal changes, if applicable; 

(iv) A flow distribution and water 
balance diagram that includes all 
sources of water to the facility, 
recirculating flows, and discharges; and 

(v) Engineering drawings of the 
cooling water intake structure. 

(4) Source water baseline biological 
characterization data. The owner or 
operator of each facility must submit the 
following information in order to 
characterize the biological community 
in the vicinity of the cooling water 
intake structure and to characterize the 
operation of the cooling water intake 
structures. This supporting information 
must include any available existing 
data. However, you may also 
supplement the data using newly 
conducted field studies. In the case of 
a new facility, the Director may also use 
this information in subsequent permit 
renewal proceedings to determine if 
your Design and Construction 
Technology Plan as required in 
§ 125.86(b)(4) of this chapter should be 
revised. The information you submit 
must include: 

(i) A list of the data in paragraphs 
(r)(4)(ii) through (vi) of this section that 
are not available and efforts made to 
identify sources of the data; 

(ii) A list of species (or relevant taxa) 
for all life stages and their relative 
abundance in the vicinity of the cooling 
water intake structure; 

(iii) Identification of the species and 
life stages that would be most 
susceptible to impingement and 
entrainment. Species evaluated must 
include the forage base as well as those 
most important in terms of significance 
to commercial and recreational 
fisheries; 

(iv) Identification and evaluation of 
the primary period of reproduction, 
larval recruitment, and period of peak 
abundance for relevant taxa; 

(v) Data representative of the seasonal 
and daily activities (e.g., feeding and 
water column migration) of biological 
organisms in the vicinity of the cooling 
water intake structure; 

(vi) Identification of all threatened, 
endangered, and other protected species 
that might be susceptible to 
impingement and entrainment at your 
cooling water intake structures; 

(vii) Documentation of any public 
participation or consultation with 

Federal or State agencies undertaken in 
development of the plan; and 

(viii) If you supplement the 
information requested in paragraph 
(r)(4)(i) of this section with data 
collected using field studies, supporting 
documentation for the Source Water 
Baseline Biological Characterization 
must include a description of all 
methods and quality assurance 
procedures for sampling, and data 
analysis including a description of the 
study area; taxonomic identification of 
sampled and evaluated biological 
assemblages (including all life stages of 
fish and shellfish); and sampling and 
data analysis methods. The sampling 
and/or data analysis methods you use 
must be appropriate for a quantitative 
survey and based on consideration of 
methods used in other biological studies 
performed within the same source water 
body. The study area should include, at 
a minimum, the area of influence of the 
cooling water intake structure. 

(ix) Identification of protective 
measures and stabilization activities 
that have been implemented, and a 
description of how these measures and 
activities affected the baseline water 
condition in the vicinity of the intake. 

(5) Cooling water system data. The 
owner or operator of the facility must 
provide the following information for 
each cooling water intake structure 
used: 

(i) A narrative description of the 
operation of the cooling water system 
and its relationship to cooling water 
intake structures; the proportion of the 
design intake flow that is used in the 
system including a distribution of water 
used for contact cooling, non-contact 
cooling, and process uses; a distribution 
of water reuse (to include cooling water 
reused as process water, process water 
reused for cooling, and the use of gray 
water for cooling); description of 
reductions in total water withdrawals 
including cooling water intake flow 
reductions already achieved through 
minimized process water withdrawals; 
description of any cooling water that is 
used in a manufacturing process either 
before or after it is used for cooling, 
including other recycled process water 
flows; the proportion of the source 
waterbody withdrawn (on a monthly 
basis); the number of days of the year 
the cooling water system is in operation 
and seasonal changes in the operation of 
the system, if applicable; 

(ii) Design and engineering 
calculations prepared by a qualified 
professional and supporting data to 
support the description required by 
paragraph (r)(5)(i) of this section; 

(iii) Description of existing 
impingement and entrainment 
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technologies or operational measures 
and a summary of their performance, 
including but not limited to reductions 
in entrainment mortality due to intake 
location and reductions in total water 
withdrawals and usage. 

(6) Impingement Mortality Reduction 
Plan. The Impingement Mortality 
Reduction Plan must identify the 
approach the owner or operator of the 
facility will use to meet the BTA 
standards for impingement mortality at 
40 CFR 125.94(b), including: 

(i) Identification of the method of 
intended compliance with the BTA 
standards for impingement mortality for 
each intake by either conducting a 
direct measure of impingement 
mortality through sampling, by 
demonstrating that the maximum design 
intake velocity is equal to or less than 
0.5 feet per second, or by measuring the 
intake velocity and demonstrating that 
the actual intake velocity is equal to or 
less than 0.5 feet per second. 

(ii) If you plan to comply with the 
BT A standards for impingement 
mortality requirements by conducting a 
direct measure of impingement 
mortality through sampling, you must 
provide a description of the study area 
including the area of influence of each 
cooling water intake structure and a 
taxonomic identification of the sampled 
or evaluated biological assemblages 
including all life stages of fish and 
shellfish that may be susceptible to 
impingement. 

(iii) If you plan to comply with the 
BT A standards for impingement 
mortality requirements by conducting a 
direct measure of impingement 
mortality through sampling, you must 
also provide a description of any 
sampling or monitoring approach to be 
used in measuring impingement 
mortality, including: 

(A) The duration and frequency of 
monitoring, subject to the minimum 
monitoring requirements established by 
the Director under 40 CFR 125.96 but in 
no case less frequently than a biweekly 
basis; 

(B) The monitoring locations; 
(C) The organisms to be monitored, 

and 
(D) The method in which naturally 

moribund organisms are identified and 
taken into account. 

(iv) If you plan to comply with the 
BT A standards for impingement 
mortality requirements by 
demonstrating that the design intake 
velocity is equal to or less than 0.5 feet 
per second, documentation including: 

(A) A demonstration that the 
maximum design intake velocity is 
equal to or less than 0.5 feet per second; 

(B) A description of technologies or 
operational measures to keep any debris 
from blocking the intake at no more 
than 15 percent of the opening of the 
intake; and 

(C) A description of technologies or 
operational measures to prevent 
entrapment of fish or shellfish by the 
cooling water intake system. 

(v) If you plan to comply with the 
BTA standards for impingement 
mortality by measuring the intake 
velocity to demonstrate the intake 
velocity is equal to or less than 0.5 feet 
per second, documentation including: 

(A) Velocity monitoring to 
demonstrate that the actual intake 
velocity is equal to or less than 0.5 feet 
per second; 

(B) Documentation of the technologies 
and operational measures taken to 
ensure the actual intake velocity will 
not exceed 0.5 feet per second; and, 

(C) A description of technologies or 
operational measures to prevent 
entrapment of impingeable fish or 
shellfish by the cooling water intake 
system. 

(vi) For intakes that withdraw from 
oceans and tidal waters, a description of 
the measures and technologies to reduce 
impingement mortality of shellfish to a 
level comparable to that achieved by 
properly deployed and maintained 
barrier nets, including but not limited to 
cylindrical wedgewire screens, seasonal 
deployment of barrier nets, intake 
location, and/or an appropriate 
handling and return system. 

(vii) You must demonstrate that the 
cooling water intake structure does not 
lead to entrapment. This demonstration 
must include documentation that 
organisms are excluded from entering 
any portion of the intake where there is 
not an opportunity for them to escape. 
If your cooling water intake structure 
results in entrapment and the only way 
for fish to escape is by being impinged 
upon the screens or to pass through the 
facility (in the case of open intakes), you 
must document that additional 
protective measures will be deployed 
such as, for example, modification of 
traveling screens with coli ecti on 
buckets designed to minimize 
turbulence to aquatic life, addition of a 
guard rai I or barrier to prevent loss of 
fish from the collection bucket, 
replacement of screen panel materials 
with smooth woven mesh, a low 
pressure wash to remove fish prior to 
any high pressure spray to remove 
debris on the ascending side, and a fish 
return with adequate flow to ensure fish 
return to the source water body. If you 
cannot document these additional 
protective measures, you must count all 
entrapment of organisms as mortality. 

(viii) Documentation of all methods 
and quality assurance/quality control 
procedures for sampling and data 
analysis. The proposed sampling and 
data analysis methods must be 
appropriate for a quantitative survey. 

(7) Performance studies. If the owner 
or operator has conducted studies, or 
chooses to use previously conducted 
studies obtained from other facilities, 
you must submit a description of those 
biological survival studies conducted, 
together with underlying data, and a 
summary of any conclusions or results, 
including but not limited to: 

(i) Site-specific studies addressing 
technology efficacy, through-plant 
entrainment survival, and other 
impingement and entrainment mortality 
studies; 

(ii) Studies conducted at other 
locations including an explanation as to 
why the data from other locations is 
relevant and representative of 
conditions at your facility; 

(iii) Studies older than 10 years must 
include an explanation of why the data 
is still relevant and representative of 
conditions at your facility. 

(8) Operational status. The owner or 
operator of the facility must submit a 
description of its operational status for 
each generating, production, or process 
unit, including but not limited to: 

(i) Descriptions of individual unit 
operating status i ncl udi ng age of each 
unit, capacity utilization (or equivalent) 
for the previous 5 years, and any major 
upgrades completed within the last 15 
years, including but not limited to boiler 
replacement, condenser replacement, 
turbine replacement, or changes to fuel 
type; 

(ii) Descriptions of completed, 
approved, or scheduled uprates and 
NRC relicensing status of each unit at 
nuclear facilities; 

(iii) Descriptions of plans or 
schedules for decommissioning or 
replacement of units; 

(iv) Descriptions of current and future 
production schedules at manufacturing 
facilities; and 

(v) Descriptions of plans or schedules 
for any new units planned within the 
next 5 years. 

(9) Entrainment characterization 
study. For all species and life stages 
identified under the requirements of 
paragraph (r)(4) of this section, the 
owner or operator of the facility must: 

(i) Develop and submit an 
entrainment mortality data collection 
plan for review and comment by the 
Director. The entrainment mortality data 
collection plan must include, at a 
minimum: 

(A) The duration and frequency of 
monitoring; 
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(B) The monitoring locations, 
including a description of the study area 
and the area of influence of the cooling 
water intake structure(s ); 

(C) A taxonomic identification of the 
sampled or evaluated biological 
assemblages; 

(D) Identification of all life stages of 
fish and shellfish, including 
identification of any surrogate life stages 
used, and identification of data 
representing both motile and non-motile 
life-stages of organisms; 

(E) The organisms to be monitored, 
including species of concern and 
threatened or endangered species; 

(F) Any other organisms identified by 
the Director; 

(G) The method by which latent 
mortality would be identified; 

(H) Documentation of all methods and 
quality assurance/quality control 
procedures for sampling and data 
analysis. The proposed sampling and 
data analysis methods must be 
appropriate for a quantitative survey. 

(ii) Obtain peer review of the 
entrainment mortality data collection 
plan. You must select peer reviewers in 
consultation with the Director, 
including that the Director may require 
additional peer reviewers. The Director 
may consult with EPA and Federal, 
State and Tribal fish and wildlife 
management agencies with 
responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s) to determine which 
peer review comments must be 
addressed by the final plan. You must 
provide an explanation for any 
significant reviewer comments not 
accepted. Peer reviewers must have 
appropriate qualifications in biology, 
engineering, hydrology, or other fields 
and their names and credentials must be 
included in the peer review report. 

(iii) Implement the entrainment 
mortality data collection plan no later 
than 6 months after submission of the 
entrainment mortality data collection 
plan to the Director. 

(iv) The Entrainment Characterization 
Study must include all of the following 
components: 

(A) Taxonomic identifications of all 
life stages of fish, shellfish, and any 
species protected under Federal, State, 
or Tribal Law (i ncl udi ng threatened or 
endangered species) that are in the 
vicinity of the cooling water intake 
structure(s) and are susceptible to 
entrainment; 

(B) Characterization of all life stages 
of fish, shellfish, and any species 
protected under Federal, State, or Tribal 
Law (including threatened or 
endangered species), including a 
description of the abundance and 

temporal and spatial characteristics in 
the vicinity of the cooling water intake 
structure(s), based on sufficient data to 
characterize annual, seasonal, and die I 
variations in entrainment, and including 
but not limited to variations related to 
climate and weather differences, 
spawning, feeding and water column 
migration. These may include historical 
data that are representative of the 
current operation of your facility and of 
biological conditions at the site; and, 

(C) Documentation of the current 
entrainment of all life stages of fish, 
shellfish, and any species protected 
under Federal, State, or Tribal Law 
(including threatened or endangered 
species). The documentation may 
include historical data that are 
representative of the current operation 
of your facility and of biological 
conditions at the site. Entrainment 
samples to support the facility's 
calculations must be collected during 
periods of representative operational 
flows for the cooling water intake 
structure and the flows associated with 
the samples must be documented. Data 
for specific organism mortality or 
survival that is applied to other life
stages or species must be identified. The 
owner or operator of the facility must 
identify and document all assumptions 
and calculations used to determine the 
total entrainment and entrainment 
mortality for that facility. 

(D) Information collected to meet 
paragraphs (r)(4) and (r)(7) of this 
section may be used in developing the 
Entrainment Characterization Study. 

(10) Comprehensive technical 
feasibility and cost evaluation study. 
The owner or operator of the facility 
must submit an engineering study of the 
technical feasibility and incremental 
costs of candidate entrainment mortality 
control technologies. The study must 
include the following: 

(i) Technical feasibility. At a 
minimum, the owner or operator of the 
facility must conduct a study to evaluate 
the technical feasibility of closed-cycle 
recirculating systems (cooling towers) 
and fine mesh screens with a mesh size 
of 2mm or smaller. This study must 
include: 

(A) A description of all technologies 
and operational measures considered 
(including alternative designs of closed
cycle recirculating systems-such as 
natural draft cooling towers, mechanical 
draft cooling towers, hybrid designs, 
and compact or multi-cell 
arrangements); 

(B) A discussion of land availability, 
including an evaluation of adjacent land 
and acres potentially available due to 
generating unit retirements, production 
unit retirements, other buildings and 

equipment retirements, and ponds, coal 
piles, rail yards, transmission yards, and 
parking lots, and 

(C) Documentation of factors other 
than cost that may make a candidate 
technology impractical or infeasible for 
further evaluation. 

(ii) Other entrainment mortality 
control technologies. Following 
submission of the engineering study, the 
Director may require evaluation of 
additional technologies for reducing 
entrainment mortality. 

(iii) Cost evaluations. The study must 
include engineering cost estimates of all 
technologies considered in paragraphs 
(r)(10)(i) and (ii) of this section. All 
costs must be presented as the net 
present value (NPV) of the social costs 
and the corresponding annual value. In 
addition to the required social costs, 
you may choose to provide facility level 
compliance costs, however you must 
separately discuss facility level 
compliance costs and social costs. You 
must discuss and provide 
documentation for: 

(A) Any outages, downtime, or other 
impacts to facility revenue. Depreciation 
schedules, interest rates and related 
assumptions must be identified. 

(B) Costs and explanation of any 
additional facility modifications 
necessary to support construction and 
operation of technologies considered in 
paragraphs (r)(10)(i) and (ii) of this 
section, including but not limited to 
relocation of existing buildings or 
equipment, reinforcement or upgrading 
of existing equipment, and additional 
construction and operating permits. 
Depreciation schedules, interest rates, 
useful life of the technology considered, 
and any related assumptions must be 
identified. 

(C) Costs and explanation for 
addressing any non-water quality 
impacts identified in paragraph (r)(12) 
of this section. The cost evaluation must 
include a discussion of all reasonable 
attempts to mitigate each of these 
impacts. 

(iv) Peer review. Obtain peer review of 
the comprehensive technical feasibility 
and cost evaluation study. You must 
select peer reviewers in consultation 
with the Director, including that the 
Director may require additional peer 
reviewers. The Director may consult 
with EPA and Federal, State and Tribal 
fish and wildlife management agencies 
with responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s) to determine which 
peer review comments must be 
addressed by the final study. You must 
provide an explanation for any 
significant reviewer comments not 
accepted. Peer reviewers must have 
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appropriate qualifications in biology, 
engineering, hydrology, or other fields 
and their names and credentials must be 
included in the peer review report. 

(11) Benefits valuation study. The 
owner or operator of the facility must 
submit an evaluation of the magnitude 
of water quality benefits, both 
monetized and non-monetized, of the 
candidate entrainment mortality 
reduction technologies and operational 
measures evaluated in paragraph (r)(10) 
of this section, including but not limited 
to: 

(i) Incremental changes in the 
numbers of fish and shellfish, for all life 
stages, lost due to impingement 
mortality and entrainment mortality as 
defined in 40 CFR 125.92; 

(ii) Identification of basis for any 
monetized values you assigned to 
changes in commercial and recreational 
species, forage fish, and shellfish, and to 
any other ecosystem or non-use benefits; 

(iii) Discussion of recent mitigation 
efforts already completed; 

(iv) Identification of other benefits to 
the environment and local communities, 
including but not limited to 
improvements for mammals, birds, and 
other organisms and aquatic habitats. 

(v) Peer review. Obtain peer review of 
the benefits valuation study. You must 
select peer reviewers in consultation 
with the Director, including that the 
Director may require additional peer 
reviewers. The Director may consult 
with EPA and Federal, State and Tribal 
fish and wildlife management agencies 
with responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s) to determine which 
peer review comments must be 
addressed by the final study. You must 
provide an explanation for any 
significant reviewer comments not 
accepted. Peer reviewers must have 
appropriate qualifications in biology, 
engineering, hydrology, or other fields 
and their names and credentials must be 
included in the peer review report. 

(12) Non-water Quality and Other 
Environmental Impacts Study. The 
owner or operator of the facility must 
submit a detailed site-specific 
discussion of the changes in non-water 
quality factors and other environmental 
impacts attributed to each technology 
and operational measure considered in 
paragraph (r)(10) of this section, 
including but not limited to both 
increases and decreases of each factor. 
The study must include the following: 

(i) Estimates of changes to energy 
consumption, including but not limited 
to parasitic load and turbine 
backpressure energy penalties; 

(i i) Estimates of changes to thermal 
discharges, including an estimate of any 

increased facility capacity, operations, 
and reliability that may be possible due 
to relaxed permitting constraints related 
to thermal discharges; 

(iii) Estimates of air pollutant 
emissions and of the human health and 
environmental impacts associated with 
such emissions; 

(iv) Estimates of changes in noise; 
(v) Discussion of impacts to safety, 

including documentation of the 
potential for plumes, icing, and 
availability of emergency cooling water; 

(vi) Impacts to grid reliability for the 
facility and for each power generating 
unit, including an estimate of changes to 
facility capacity, operations, and 
reliability due to cooling water 
availability; 

(vii) Facility reliability, including but 
not limited to facility availability, 
production of steam, and impacts to 
production based on process unit 
heating or cooling; 

(viii) Significant changes in 
consumption of water, including a site
specific comparison of the evaporative 
losses of both once-through cooling and 
closed cycle recirculating systems, and 
documentation of impacts attributable 
to changes in water consumption; 

(ix) A discussion of all reasonable 
attempts to mitigate each of these 
factors. 

(x) Peer review. Obtain peer review of 
the non-water quality and other 
environmental impacts study. You must 
select peer reviewers in consultation 
with the Director, including that the 
Director may require additional peer 
reviewers. The Director may consult 
with EPA and Federal, State and Tribal 
fish and wildlife management agencies 
with responsibility for fish and wildlife 
potentially affected by the cooling water 
intake structure(s) to determine which 
peer review comments must be 
addressed by the final study. You must 
provide an explanation for any 
significant reviewer comments not 
accepted. Peer reviewers must have 
appropriate qualifications in biology, 
engineering, hydrology, or other fields 
and their names and credentials must be 
included in the peer review report. 

PART 125-CRITERIA AND 
STANDARDS FOR THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

4. The authority citation for part 125 
continues to read as follows: 

Authority: Clean Water Act, 33 U.S.C. 
1251 et seq.; unless otherwise noted. 

Subpart !-[Amended] 

5. Section 125.84 is amended as 
follows: 

a. In the heading of paragraph (c) by 
removing the words "equal to or greater 
than 2 MGD" and adding in their place 
the words "greater than 2 MGD." 

b. By revising paragraph (d)(1). 

§ 125.84 As an owner or operator of a new 
facility, what must I do to comply with this 
subpart? 

* * * * * 
(d) * * * 
(1) You must demonstrate to the 

Director that the technologies employed 
will reduce the level of adverse 
environmental impact from your cooling 
water intake structures to a comparable 
level to that which you would achieve 
were you to implement the 
requirements of paragraphs (b)(1) and 
(2) of this section. This demonstration 
must include a showing that the impacts 
to fish and shellfish, including 
important forage and predator species, 
within the watershed will be 
comparable to those which would result 
if you were to implement the 
requirements of paragraphs (b)(1) and 
(2) of this section. The Director may 
consider information provided by any 
fishery management agency(ies) along 
with data and information from other 
sources. 
* * * * * 

6. Section 125.86 is amended as 
follows: 

a. Revise paragraph (b )(3) 
introductory text. 

b. Revise paragraph (b)(4)(iii). 
b. Remove and reserve paragraph 

(c)(2)(iv)(C). 
c. Remove and reserve paragraph 

(c )(2)(iv)(D)(2). 

§ 125.86 As an owner or operator of a new 
facility, what must I collect and submit 
when I apply for my new or reissued NPDES 
permit? 

* * * * * 
(b) * * * 
(3) Source waterbody flow 

information. You must submit to the 
Director the following information to 
demonstrate that your cooling water 
intake structure meets the flow 
requirements in§ 125.84(b)(3) or (c)(2). 
* * * * * 

(4) * * * 
(iii) The owner or operator of a new 

facility required to install design and 
construction technologies and/or 
operational measures must develop a 
plan explaining the technologies and 
measures selected that is based on 
information collected for the Source 
Water Biological Baseline 
Characterization required by 40 CFR 
122.21(r)(4). (Examples of appropriate 
technologies include, but are not limited 
to, wedgewire screens, fine mesh 
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screens, fish handling and return 
systems, barrier nets, aquatic filter 
barrier systems, etc. Examples of 
appropriate operational measures 
include, but are not limited to, seasonal 
shutdowns or reductions in flow, 
continuous operations of screens, etc.) 
The plan must contain the following 
information: 
* * * * * 

7. Section 125.87 is amended by 
revising paragraph (a) introductory text 
and paragraph (a)(2) to read as follows: 

§ 125.87 As an owner or operator of a new 
facility, must I perform monitoring? 

* * * * * 
(a) Biological monitoring. You must 

monitor both impingement and 
entrainment of the commercial, 
recreational, and forage base fish and 
shellfish species identified in either the 
Source Water Baseline Biological 
Characterization data required by 40 
CFR 122.21(r)(4) or the Comprehensive 
Demonstration Study required by 
§ 125.86(c)(2), depending on whether 
you chose to comply with Track I or 
Track II. The monitoring methods used 
must be consistent with those used for 
the Source Water Baseline Biological 
Characterization data required in 40 
CFR 122.21(r)(4) or the Comprehensive 
Demonstration Study required by 
§ 125.86(c)(2). You must follow the 
monitoring frequencies identified below 
for at least two (2) years after the initial 
permit issuance. After that time, the 
Director may approve a request for less 
frequent sampling in the remaining 
years of the permit term and when the 
permit is reissued, if the Director 
determines the supporting data show 
that less frequent monitoring would still 
allow for the detection of any seasonal 
and daily variations in the species and 
numbers of individuals that are 
impinged or entrained. 
* * * * * 

(2) Entrainment sampling. You must 
collect samples at least biweekly to 
monitor entrainment rates (simple 
enumeration) for each species over a 24-
hour period during the primary period 
of reproduction, larval recruitment, and 
peak abundance identified during the 
Source Water Baseline Biological 
Characterization required by 40 CFR 
122.21(r)(4) or the Comprehensive 
Demonstration Study required in 
§ 125.86(c)(2). You must collect samples 
only when the cooling water intake 
structure is in operation. 
* * * * * 

8. Section 125.89 is amended by 
revising paragraph (b)(1)(ii) to read as 
follows: 

§ 125.89 As the Director, what must I do to 
comply with the requirements of this 
subpart? 

* * * 

(b) * * * 

(1) * * * 

* * 

(ii) For a facility that chooses Track II, 
you must review the information 
submitted with the Comprehensive 
Demonstration Study required in 
§ 125.86(c)(2), evaluate the suitability of 
the proposed design and construction 
technologies and operational measures 
to determine whether they will reduce 
both impingement mortality and 
entrainment of all life stages of fish and 
shellfish to 90 percent or greater of the 
reduction that could be achieved 
through Track I. In addition, you must 
review the Verification Monitoring Plan 
in§ 125.86(c)(2)(iv)(D) and require that 
the proposed monitoring begin at the 
start of operations of the cooling water 
intake structure and continue for a 
sufficient period of time to demonstrate 
that the technologies and operational 
measures meet the requirements in 
§ 125.84(d)(1). Under subsequent 
permits, the Director must review the 
performance of the additional and/or 
different technologies or measures used 
and determine that they reduce the level 
of adverse environmental impact from 
the cooling water intake structures to a 
comparable level that the facility would 
achieve were it to implement the 
requirements of§ 125.84(b)(1) and (2). 

* * * * * 
9. The suspension of 40 CFR 

125.90(a), (c), and (d), published on July 
9, 2007 (72 FR 37109) is lifted. 

10. The suspension of 40 CFR 125.91 
through 125.99, published on July 9, 
2007 (72 FR 37109) is lifted. 

11. Subpart J to part 125 is revised to 
read as follows: 

Subpart J-Requirements Applicable to 
Cooling Water Intake Structures for Existing 
Facilities Under Section 316(b) of the Clean 
Water Act 

Sec. 
125.90 Purpose of this subpart. 
125.91 Applicability. 
125.92 Special definitions. 
125.93 Compliance. 
125.94 As an owner or operator of an 

existing faci I i ty, what must I do to 
comply with this subpart? 

125.95 Permit application and supporting 
information requirements. 

125.96 Monitoring requirements. 
125.97 Other permit reporting and 

recordkeepi ng requirements. 
125.98 Director requirements. 
125.99 [Reserved] 

Subpart J-Requirements Applicable 
to Cooling Water Intake Structures for 
Existing Facilities Under Section 
316(b) of the Clean Water Act 

§ 125.90 Purpose of this subpart. 

(a) This subpart establishes the 
section 316(b) requirements that apply 
to cooling water intake structures at 
existing facilities that are subject to this 
subpart. These requirements include a 
number of components. These include 
standards for minimizing adverse 
environmental impact associated with 
the use of cooling water intake 
structures and required procedures (e.g., 
permit application requirements, 
information submission requirements) 
for establishing the appropriate 
technology requirements at certain 
specified facilities as well as required 
monitoring, reporting, and 
recordkeeping requirements to 
demonstrate compliance. In 
combination, these components 
represent the best technology available 
for minimizing adverse environmental 
impact associated with the use of 
cooling water intake structures. These 
requirements are to be established and 
implemented in National Pollutant 
Discharge Elimination System (NPDES) 
permits issued under authority of 
sections 301, 308, and 402 of the Clean 
Water Act (CWA). 

(b) Cooling water intake structures not 
subject to requirements under this or 
another subpart of this part must meet 
requirements under section 316(b) of the 
CWA established by the Director on a 
case-by-case, best professional judgment 
(BPJ) basis. 

(c) Nothing in this subpart shall be 
construed to preclude or deny the right 
of any State or political subdivision of 
a State or any interstate agency under 
section 510 of the CWA to adopt or 
enforce any requirement with respect to 
control or abatement of poll uti on that is 
more stringent than those required by 
Federal law. 

§ 125.91 Applicability. 

(a) An existing facility, as defined in 
§ 125.92, is subject to this subpart if it 
meets each of the following criteria: 

(1) It is a point source; 
(2) It uses or proposes to use cooling 

water intake structures with a total 
design intake flow (DIF) of greater than 
2 million gallons per day (MGD) to 
withdraw water from waters of the 
United States; and 

(3) Twenty-five percent or more of the 
water it withdraws is used exclusively 
for cooling purposes, measured on an 
average annual basis for each calendar 
year. 

ED_00011 OPST _00000250-001 08 



FOIA 2014-009508 Interim 2 

Federal Register I Vol. 76, No. 76 I Wednesday, Apri I 20, 2011 I Proposed Rules 22281 

(b) Use of a cooling water intake 
structure includes obtaining cooling 
water by any sort of contract or 
arrangement with one or more 
independent suppliers of cooling water 
if the independent supplier withdraws 
water from waters of the United States 
but is not itself a new or existing facility 
as defined in subparts I or J of this part, 
except as provided in paragraph (d) of 
this section. An owner or operator of an 
existing facility may not circumvent 
these requirements by creating 
arrangements to receive cooling water 
from an entity that is not itself a facility 
subject to subparts I or J of this part. 

(c) Notwithstanding paragraph (b) of 
this section, obtaining cooling water 
from a public water system, using 
reclaimed water from wastewater 
treatment facilities or desalination 
plants, or recycling treated effluent as 
cooling water does not constitute use of 
a cooling water intake structure for 
purposes of this subpart. 

(d) This subpart does not apply to 
seafood processing facilities, offshore 
liquefied natural gas terminals, and 
offshore oil and gas extraction facilities 
that are existing facilities as defined in 
§ 125.92. The owners and operators of 
such facilities must meet requirements 
established by the Director on a case-by
case, best professional judgment (BPJ) 
basis. 

§ 125.92 Special definitions. 

In addition to the definitions 
provided in§ 122.2 of this chapter, the 
following special definitions apply to 
this subpart: 

Actual Intake Flow (AIF) means the 
average volume of water withdrawn on 
an annual basis by the cooling water 
intake structures over the past three 
calendar years. 

All life stages means eggs, larvae, 
juveniles, and adults. All life stages of 
fish and shellfish does not include 
members of the infraclass Cirripedia in 
the subphylum Crustacea (barnacles), 
green mussels (Perna viridis), or zebra 
mussels (Dreissena polymorpha). The 
Director may determine that all life 
stages of fish and shellfish does not 
include specified invasive species and 
naturally moribund species. 

Closed-cycle recirculating system 
means a system designed, using 
minimized make-up and blowdown 
flows, to withdraw water from a natural 
or other water source to support contact 
or noncontact cooling uses within a 
facility, or a system designed to include 
cooling ponds that are not themselves a 
waters of the U.S. and that does not rely 
upon continuous intake flows of water. 
New source water (make-up water) is 
added to the system to replenish losses 

that have occurred due to blowdown, 
drift, and evaporation. Closed-cycle 
recirculating system includes, but is not 
limited to, wet or dry cooling towers. 
For cooling towers where the source for 
make-up water is freshwater or has a 
salinity equal to or less than 0.5 parts 
per thousand, minimized make-up and 
blow down means operating at a 
minimum cycles of concentration of 3.0. 
For cooling towers where the source for 
make-up water is saltwater, brackish 
water, or has a salinity of greater than 
0.5 parts per thousand, minimized 
make-up and blow down means 
operating at a minimum cycles of 
concentration of 1.5. For facilities with 
a closed-cycle recirculating system other 
than a cooling tower, minimized make
up and blowdown flows means a 
reduction in actual intake flow of 97.5 
percent for freshwater, and 94.9 percent 
for salt water or brackish water. 

Contact cooling water means water 
used for cooling which comes into 
direct contact with any raw material, 
product, or byproduct. Examples of 
contact cooling water may include but 
are not limited to quench water at iron 
and steel plants, cooling water in a 
cracking unit, and cooling water directly 
added to food and agricultural products 
processing. 

Cooling pond means a man-made 
canal, channel, lake, pond or other 
impoundment designed and constructed 
to provide cooling for a nearby electric 
generating or manufacturing unit. A 
cooling pond may comprise a closed
cycle recirculating system when waters 
of the U.S. are withdrawn only for the 
purpose of replenishing losses of 
cooling water due to blowdown, drift, 
and evaporation. 

Cooling water means water used for 
contact or noncontact cooling, i ncl udi ng 
water used for equipment cooling, 
evaporative cooling tower makeup, and 
dilution of effluent heat content. The 
intended use of the cooling water is to 
absorb waste heat rejected from the 
process or processes used, or from 
auxiliary operations on the facility's 
premises. Cooling water obtained from a 
public water system, reclaimed water 
from wastewater treatment facilities or 
desalination plants, treated effluent 
from a manufacturing facility, or cooling 
water that is used in a manufacturing 
process either before or after it is used 
for cooling as process water, is not 
considered cooling water for the 
purposes of calculating the percentage 
of a facility's intake flow that is used for 
cooling purposes in§ 125.91(a)(3). 

Cooling water intake structure means 
the total physical structure and any 
associated constructed waterways used 
to withdraw cooling water from waters 

of the United States. The cooling water 
intake structure extends from the point 
at which water is withdrawn from the 
surface water source up to, and 
including, but not limited to, the intake 
pumps. 

Design intake flow (DIF) means the 
value assigned during the cooling water 
intake structure design to the maximum 
volume of water the cooling water 
intake system is capable of withdrawing 
from a source waterbody over a specific 
time period. The facility's DIF may be 
adjusted to reflect permanent changes to 
the maximum capabilities of the cooling 
water intake system to withdraw cooling 
water, including but not limited to 
pumps permanently removed from 
service, flow limit devices, and physical 
limitations of the piping. DIF does not 
include values associated with 
emergency and fire suppression 
capacity or redundant pumps {i.e., back
up pumps). 

Entrainment means the incorporation 
of any life stages of fish and shellfish 
with the intake water flow entering and 
passing through a cooling water intake 
structure and into a cooling water 
system. Entrainable organisms includes 
any organisms potentially subject to 
entrainment. For purposes of this 
subpart, entrainment includes those 
organisms that pass through a 3 .8 inch 
sieve, and excludes those organisms 
collected or retained on a 3.8 inch sieve. 

Entrainment mortality means death as 
a result of entrainment through the 
cooling water intake structure, or death 
as a result of exclusion from the cooling 
water intake structure by fine mesh 
screens or other protective devices 
intended to prevent the passage of 
entrainable organisms through the 
cooling water intake structure. 

Entrapment means the condition 
where impingeable fish and shellfish 
lack the means to escape the cooling 
water intake system. Entrapment 
includes but is not limited to: organisms 
caught in the bucket of a traveling 
screen and unable to reach a fish return; 
organisms caught in the forebay of a 
cooling water intake system without any 
means of being returned to the source 
waterbody without experiencing 
mortality; or cooling water intake 
systems where the velocities in the 
intake pipes or in any channels leading 
to the forebay prevent organisms from 
being able to return to the source 
waterbody through the intake pipe or 
channel. 

Existing facility means any facility 
that commenced construction as 
described in 40 CFR 122.29(b)(4) on or 
before January 17, 2002; and any 
modification of, or any addition of a 
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unit at such a facility that is not a new 
facility at§ 125.83. 

Flow reduction means any 
modification that serves to reduce the 
volume of cooling water withdrawn. 
Examples include, but are not limited 
to, variable speed pumps, seasonal flow 
reductions, wet cooling towers, dry 
cooling towers, hybrid cooling towers, 
and unit closures. 

Impingement means the entrapment 
of any life stages of fish and shellfish on 
the outer part of an intake structure or 
against a screening device during 
periods of intake water withdrawal. 
Impingement includes those organisms 
collected or retained on a 3.8 inch sieve, 
and excludes those organisms that pass 
through a 3 .8 inch sieve. 

Impingement mortality means death 
as a result of impingement. 

Independent supplier means an 
entity, other than the regulated facility, 
that owns and operates its own cooling 
water intake structure and directly 
withdraws water from waters of the 
United States. The supplier provides the 
cooling water to other facilities for their 
use, but may also use a portion of the 
water itself. An entity that provides 
potable water to residential populations 
(e.g., public water system) is not a 
supplier for purposes of this subpart. 

Moribund means dying; close to 
death. 

New unit means any addition of an 
operating unit at an existing facility 
where the construction begins after 
[effective date of the final rule], 
including but not limited to a new unit 
added to a new or existing facility for 
the same general industrial operation, 
but that does not otherwise meet the 
definition of a new facility at§ 125.83. 
New unit includes any additional unit 
where that unit is not subject to the 
requirements of Subpart I. For purposes 
of this subpart, new unit refers to newly 
built units added to increase capacity at 
the facility and does not include any 

rebuilt, repowered or replacement unit, 
including any units where the 
generation capacity of the new unit is 
equal to or greater than the unit it 
replaces. 

Operational measure means a 
modification to any operation that 
serves to minimize impact to all life 
stages of fish and shellfish from the 
cooling water intake structure. 
Examples of operational measures 
include, but are not limited to, more 
frequent rotation of traveling screens, 
use of a low pressure wash to remove 
fish prior to any high pressure spray to 
remove debris on the ascending side of 
a traveling screen, maintaining adequate 
volume of water in a fish return, and 
debris minimization measures such as 
air sparging of intake screens and/or 
other measures taken to maintain the 
design intake velocity. 

§ 125.93 Compliance. 

(a) The owner or operator of a facility 
subject to this subpart must comply 
with the applicable BTA standards for 
impingement mortality in§ 125.94(b) as 
soon as possible based on the schedule 
of requirements set by the Director, but 
in no event later than [date 8 years after 
the effective date of the final rule]. 

(b) The owner or operator of a facility 
subject to this subpart must comply 
with the applicable BTA standards for 
entrainment mortality in§ 125.94(c) as 
soon as possible, based on the schedule 
of requirements set by the Director. 

(c) The owner or operator of an 
existing facility subject to this subpart 
that commences construction of a new 
unit after [effective date of the final rule] 
must comply with the BTA standards 
with respect to the new unit in 
§ 125.94(b) and§ 125.94(d) upon 
commencement of the new unit's 
operation. With respect to the existing 
units at the existing facility, the owner 
or operator must comply with 
paragraphs (a) and (b) of this section. 

IMPINGEMENT MORTALITY NOT TO EXCEED 

Regulated parameter 

§ 125.94 As an owner or operator of an 
existing facility, what must I do to comply 
with this subpart? 

(a) Applicable BTA standards. (1) The 
owner or operator of an existing facility 
with a design intake flow (DI F) greater 
than 2 MGD is subject to the 
impingement mortality standard under 
paragraph (b) of this section. 

(2) The owner or operator of an 
existing facility with a design intake 
flow (DIF) greater than 2 MGD is subject 
to the BT A standards for entrainment 
mortality under paragraph (c)ofthis 
section. The owner or operator may 
choose instead to comply with the 
entrainment mortality standard at 
paragraph (d) of this section. 

(3) New units at an existing facility 
that are not a new facility under 
§ 125.83 and that have a design intake 
flow (DIF) greater than 2 MGD are 
subject to the BT A standards for 
impingement mortality at paragraph (b) 
of this section and the entrainment 
mortality standards at paragraph (d) of 
this section. 

(b) BT A Standards for Impingement 
Mortality. By the dates specified in 
§ 125.93, the owner or operator of an 
existing facility subject to this subpart 
must achieve the impingement mortality 
standards provided in paragraphs (b)(1), 
or (2), of this section: 

(1) The owner or operator of an 
existing facility must: 

(i) Achieve the following 
impingement mortality limitations for 
all life stages of fish that are collected 
or retained in a 3 .8 inch sieve and held 
for a period of 24 to 48 hours to assess 
latent mortality. The annual average 
comprises the average for all 
measurements taken during the 
preceding 12-month period. The 
compliance period for the annual 
average will be established by the 
Director. 

Annual 
average 
(percent) 

Monthly 
average 
(percent) 

Fish Impingement Mortality .................................................................................................................................... . 12 31 

(ii) The owner or operator of a facility 
that withdraws water from an ocean or 
tidal waters must also reduce 
impingement mortality of shellfish at a 
minimum to a level comparable to that 
achieved by properly deployed and 
maintained barrier nets. Passive screens 
such as cylindrical wedgewire screens, 
and through-flow or carry-over free 

intake screens such as dual-flow screens 
and drum screens, will meet this 
requirement. 

(iii) The owner or operator of a facility 
that employs traveling screens or 
equivalent active screens must: 

(A) Count any fish that are included 
in carryover from a screen or removed 

from a screen as part of debris removal 
as fish impingement mortality. 

(B) Incorporate protective measures 
including but not limited to: modified 
traveling screens with collection 
buckets designed to minimize 
turbulence to aquatic life, addition of a 
guard rail or barrier to prevent loss of 
fish from the collection bucket, 
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replacement of screen panel materials 
with smooth woven mesh, a low 
pressure wash to remove fish prior to 
any high pressure spray to remove 
debris on the ascending side of the 
screens, and a fish hand I i ng and return 
system with sufficient water flow to 
return the fish to the source water in a 
manner that does not promote predation 
or re-impingement of the fish. 

(iv) The owner or operator of the 
facility must ensure that there is a 
means for impingeable fish or shellfish 
to escape the cooling water intake 
system or be returned to the waterbody 
through a fish return system. Passive 
screens such as cylindrical wedgewire 
screens, and through-flow or carry-over 
free intake screens such as dual-flow 
screens and drum screens, will meet 
this requirement; 

(2) The owner or operator of an 
existing facility must demonstrate to the 
Director that its cooling water intake 
system has a maximum intake velocity 
of 0.5 feet per second. In addition, you 
must meet the following criteria: 

(i) The maximum velocity must be 
demonstrated as either the maximum 
actual intake velocity or the maximum 
design intake velocity as water passes 
through the structural components of a 
screen measured perpendicular to the 
screen mesh; 

(ii) The maximum velocity limit must 
be achieved under all conditions, 
including during minimum ambient 
source water surface elevations (based 
on BPJ using hydrological data) and 
during periods of maximum head loss 
across the screens or other devices 
during normal operation of the intake 
structure. If the intake does not have a 
screen, the maximum intake velocity 
perpendicular to the opening of the 
intake must not exceed 0.5 feet per 
second during minimum ambient source 
water surface elevations. 

(iii) Each intake must be operated and 
maintained to keep any debris blocking 
the intake at no more than 15 percent of 
the opening of the intake. A 
demonstration that the actual intake 
velocity is less than 0.5 feet per second 
through velocity measurements will 
meet this requirement; 

(iv) The owner or operator of a facility 
that withdraws water from the ocean or 
tidal waters must also reduce 
impingement mortality of shellfish at a 
minimum to a level comparable to that 
achieved by properly deployed and 
maintained barrier nets. Passive screens 
such as cylindrical wedgewire screens, 
and through-flow or carry-over free 
intake screens such as dual-flow screens 
and drum screens, will meet this 
requirement. 

(v) The owner or operator of a facility 
that employs traveling screens or 
equivalent active screens must: 

(A) Count any fish that are included 
in carryover from a screen or removed 
from a screen as part of debris removal 
as fish impingement mortality. 

(B) Incorporate protective measures 
including but not limited to: modified 
traveling screens with coli ecti on 
buckets designed to minimize 
turbulence to aquatic life, addition of a 
guard rai I or barrier to prevent loss of 
fish from the collection bucket, 
replacement of screen panel materials 
with smooth woven mesh, a low 
pressure wash to remove fish prior to 
any high pressure spray to remove 
debris on the ascending side of the 
screens, and a fish handling and return 
system with sufficient water flow to 
return the fish to the source water in a 
manner that does not promote predation 
or re-impingement of the fish. 

(vi) The owner or operator of the 
facility must ensure that there is a 
means for impingeable fish or shellfish 
to escape the cooling water intake 
system or be returned to the waterbody 
through a fish return system. Passive 
screens such as cylindrical wedgewire 
screens, and through-flow or carry-over 
free intake screens such as dual-flow 
screens and drum screens, will meet 
this requirement; 

(c) BTA standards for entrainment 
mortality for existing facilities. The 
Director must establish BTA standards 
for entrainment mortality on a case-by
case basis. These standards must reflect 
the Director's determination of the 
maximum reduction in entrainment 
mortality warranted after consideration 
of all factors relevant for determining 
the best technology available at each 
facility, including the factors specified 
in§ 125.98. 

(d) BTA standards for entrainment 
mortality for new units at existing 
facilities. The owner or operator of a 
new unit at an existing facility must 
achieve the entrainment standards 
provided in either paragraph (d)(1) or 
(d)(2) of this section. 

(1) The owner or operator of a facility 
must reduce actual intake flow (AIF) at 
a new unit, at a minimum, to a level 
commensurate with that which can be 
attained by the use of a closed-cycle 
recirculating system for the same level 
of cooling. The owner or operator of a 
facility with a cooling water intake 
structure that supplies cooling water 
exclusively for operation of a wet or dry 
cooling tower(s) and that meets the 
definition of closed cycle recirculating 
system at§ 125.92 meets this 
entrainment mortality standard. 

(2) The owner or operator of a facility 
must demonstrate to the Director that it 
has installed, and will operate and 
maintain, technologies for each intake at 
the new unit that reduce entrainment 
mortality of all stages of fish and 
shellfish that pass through a 3.s inch 
sieve. The owner or operator of a facility 
must demonstrate entrainment mortality 
reductions equivalent to 90 percent or 
greater of the reduction that could be 
achieved through compliance with 
paragraph (d)(1) of this section. 

(3) This standard does not apply to: 
(i) Process water, gray water, waste 

water, reclaimed water, or other waters 
reused as cooling water in lieu of water 
obtained by marine, estuarine, or 
freshwater intakes; 

(ii) Cooling water used by 
manufacturing facilities for contact 
cooling purposes; 

(iii) Portions of those water 
withdrawals for auxiliary plant cooling 
uses totaling less than two MGD; 

(iv) Any volume of cooling water 
withdrawals used exclusively for make
up water at existing closed-cycle 
recirculating systems. For facilities with 
a combination of closed-cycle 
recirculating systems and other cooling 
water systems the entrainment mortality 
standard does not apply to that portion 
of cooling water withdrawn as make-up 
water for the closed-cycle recirculating 
system; 

(v) Any quantity of emergency back
up water flows. 

(4) The Director may establish 
alternative requirements if: 

(i) The data specific to the facility 
indicate that compliance with the 
requirements of paragraphs (d)(1) or (2) 
of this section for the new unit would 
result in compliance costs wholly out of 
proportion to the costs EPA considered 
in establishing the requirements at issue 
or would result in significant adverse 
impacts on local air quality, significant 
adverse impacts on local water 
resources other than impingement or 
entrainment, or significant adverse 
impacts on local energy markets; 

(i i) The alternative requirements must 
achieve a level of performance as close 
as practicable to the requirements of 
paragraphs (d)(1) or (2) of this section; 

(iii) The alternative requirements will 
ensure compliance with other 
applicable provisions of the Clean Water 
Act and any applicable requirement of 
state law; 

(iv) The burden is on the owner or 
operator of the facility requesting the 
alternative requirement to demonstrate 
that alternative requirements should be 
authorized for the new unit. 

(5) For cooling water flows specified 
in paragraph (d) of this section that are 
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not subject to this standard, the Director 
may establish additional BTA standards 
for entrainment mortality on a case by 
case basis. 

(e) Nuclear facilities. If the owner or 
operator of a nuclear facility 
demonstrates to the Director, upon the 
Director's consultation with the Nuclear 
Regulatory Commission, that 
compliance with this subpart would 
result in a conflict with a safety 
requirement established by the 
Commission, the Director must make a 
site-specific determination of best 
technology available for minimizing 
adverse environmental impact that 
would not result in a conflict with the 
Commission's safety requirement. 

(f) More stringent standards. The 
Director may establish more stringent 
requirements as best technology 
available for minimizing adverse 
environmental impact if the Director 
determines that your compliance with 
the applicable requirements of this 
section would not meet the 
requirements of applicable State and 
Tribal law, or other Federal law. 

(g) The owner or operator of a facility 
subject to this subpart must: 

(1) Submit and retain permit 
application and supporting information 
as specified in§ 125.95; 

(2) Conduct compliance monitoring as 
specified in§ 125.96; and 

(3) Report information and data and 
keep records as specified in§ 125.97. 

§ 125.95 Permit application and supporting 
information requirements. 

(a) The Director may waive some or 
all of the information requirements of 40 
CFR 122.21(r)(8), (9), (10), (11), and (12) 
in the first permit application submitted 
after [effective date of the final rule] if: 

(1) The Director has already made a 
BTA determination requiring operation 
commensurate with a closed-cycle 
recirculating system; 

(2) The owner or operator of the 
facility uses cooling water exclusively 
for operation of a wet or dry cooling 
system that meets the definition of 
closed cycle recirculating system at 40 
CFR 125.92; or 

(3) The Director determines 
substantially all of the information 
requirements specified at 40 CFR 
122.21(r)(8), (9), (10), (11), and (12) have 
already been submitted by the owner or 
operator. 

(b) Permit application submittal 
timeframe for existing facilities. The 
owner or operator of a facility subject to 
this subpart must submit to the Director 
the following according the following 
schedule: 

(1) For existing power producers with 
a DIF of 50 MGD or above: 

(i) Information required in 40 CFR 
122.21 (r)(2), (r)(3), (r)(4 ), (r)(5), (r)(6), 
(r)(7), and (r)(8) must be submitted to 
the Director no later than six months 
after [effective date of the final rule]. 

(ii) Results of the Impingement 
Mortality Reduction Plan as required in 
40 CFR 122.21(r)(6) must be submitted 
to the Director no later than 3 years and 
six months after [effective date of the 
final rule]. 

(2) For existing power producers with 
an AIF of greater than 125 MGD: 

(i) Information required in 40 CFR 
122.21 (r)(9)(i ), i ncl udi ng the 
Entrainment Mortality Data Collection 
Plan with peer reviewers identified 
must be submitted to the Director no 
later than six months after [effective 
date of the final rule]. 

(ii) Information required in 40 CFR 
122.21 (r)(9)(i i ), i ncl udi ng the peer 
reviewed Entrainment Mortality Data 
Collection Plan, must be submitted to 
the Director no later than 12 months 
after [effective date of the final rule]. 

(iii) Information required in 40 CFR 
122.21 (r)(9)(i i i ), i ncl udi ng the 
completed Entrainment Characterization 
Study, must be submitted to the Director 
no later than 4 years after [effective date 
of the final rule]. 

(iv) Information required in 40 CFR 
122.21 (r)( 1 0), i ncl udi ng the 
Comprehensive Technical Feasibility 
and Cost Evaluation Study, 40 CFR 
122.21(r)(11), including the Benefits 
Valuation Study, and 40 CFR 
122.21 (r)( 12), i ncl udi ng the Non-water 
Quality and Other Environmental 
Impacts Study, must be submitted to the 
Director no later than 5 years after 
[effective date of the final rule]. 

(3) For the owner or operator of all 
other existing facilities subject to this 
subpart, with the exception of those 
facilities identified in§ 125.95(b): 

(i) Information required in 40 CFR 
122.21 (r)(2), (r)(3), (r)(4 ), (r)(5), (r)(6), 
(r)(7), and (r)(8) must be submitted to 
the Director no later than three years 
after [effective date of the final rule]. 

(ii) Results of the Impingement 
Mortality Reduction Plan as required in 
40 CFR 122.21(r)(6) must be submitted 
to the Director no later than 6 years after 
[effective date of the final rule]. 

(4) For the owner or operator of all 
other existing facilities subject to this 
subpart with an actual intake flow (AI F) 
of greater than 125 MGD, with the 
exception of those facilities identified in 
§ 125.95(b )(2): 

(i) Information required in 40 CFR 
122.21 (r)(9)(i ), i ncl udi ng the 
Entrainment Mortality Data Collection 
Plan, with peer reviewers identified, 
must be submitted to the Director no 

later than three years after [effective 
date of the final rule]. 

(ii) Information required in 40 CFR 
122.21(r)(9)(ii), including the peer 
reviewed Entrainment Mortality Data 
Collection Plan, must be submitted to 
the Director no later than three years 
and six months after [effective date of 
the final rule]. 

(iii) Information required in 40 CFR 
122.21(r)(9)(iii), including the 
completed Entrainment Characterization 
Study, must be submitted to the Director 
no later than 6 years and six months 
after [effective date of the final rule]. 

(iv) Information required in 40 CFR 
122.21 (r)(10), including the 
Comprehensive Technical Feasibility 
and Cost Evaluation Study, 40 CFR 
122.21 (r)(11 ), including the Benefits 
Valuation Study, and 40 CFR 
122.21(r)(12), including the Non-water 
Quality and Other Environmental 
Impacts Study, must be submitted to the 
Director no later than 7 years and six 
months after [effective date of the final 
rule]. 

(c) Permit application submittal 
timeframe for new units. For the owner 
or operator of any new units at existing 
facilities subject to this subpart: 

(1) Information required in 40 CFR 
122.21 (r)(2), (r)(3), r(4 )and (r)(6) specific 
to the new unit must be submitted to the 
Director 6 months prior to the 
commencement of operation of the new 
unit. 

(2) Application requirements. To 
demonstrate compliance of the new unit 
with requirements in§ 125.94(b) and 
(d), you must collect and submit to the 
Director the information in paragraphs 
(c)(2)(i), (ii), (iii) and (iv) of this section 
6 months prior to the start of facility 
operations. 

(i) Impingement information. If you 
choose to comply with the impingement 
mortality requirements in§ 125.94(b)(1), 
you must submit a plan to implement a 
monitoring program as specified in 
§ 125.96(a) upon the start of the new 
unit operation. 

(ii) Velocity information. If you 
choose to comply with the impingement 
mortality requirements in§ 125.94(b)(2), 
you must submit the following 
information 6 months prior to the start 
of facility operations: 

(A) A narrative description of the 
design, structure, equipment, and 
operation used to meet the velocity 
requirement; and 

(B) Design calculations showing that 
the velocity requirement will be met at 
minimum ambient source water surface 
elevations (based on best professional 
judgment using available hydrological 
data) and maximum head loss across the 
screens or other device. 
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(iii) Flow reduction information. If 
you choose to comply with the flow 
reduction requirements in 
§ 125.94(d)(1 ), you must submit the 
following information to the Director to 
demonstrate that you have reduced your 
flow to a level commensurate with that 
which can be attained by a closed-cycle 
recirculating cooling water system: 

(A) A narrative description of your 
system that has been designed to reduce 
your intake flow to a level 
commensurate with that which can be 
attained by a closed-cycle recirculating 
cooling water system and any 
engineering calculations, including 
documentation demonstrating that your 
make-up and blowdown flows have 
been minimized consistent with the 
definition of closed-cycle recirculating 
system at§ 125.92; and 

(B) If the flow reduction requirement 
is met entirely, or in part, by reusing or 
recycling water withdrawn for cooling 
purposes in subsequent industrial 
processes, you must provide 
documentation that the reused or 
recycled water, along with other 
technologies you employ, including 
additional flow reductions, meets the 
flow reduction requirement of 
§ 125.94(d)(1) or the entrainment 
mortality reduction requirement of 
§ 125.94(d)(2). 

(iv) Comprehensive Demonstration 
Study. If you choose to comply with the 
entrainment mortality requirements in 
§ 125.94(d)(2), you must perform and 
submit the results of a Comprehensive 
Demonstration Study (Study). This 
information is required to characterize 
the source water baseline in the vicinity 
of the cooling water intake structure(s), 
characterize operation of the cooling 
water intake(s), and to confirm that the 
technology(ies) proposed and/or 
implemented at your cooling water 
intake structure reduce the impacts to 
fish and shellfish to levels comparable 
to those you would achieve were you to 
implement the requirements in 
§ 125.94(d)(1). To meet the "comparable 
level" requirement, you must 
demonstrate that: 

(A) You have reduced entrainment 
mortality of all life stages of fish and 
shellfish to 90 percent or greater of the 
reduction that would be achieved 
through § 125.94(d)(1 ); and 

(B) You must develop and submit a 
plan to the Director containing a 
proposal for how information will be 
collected to support the study. The plan 
must include: 

(1) A description of the proposed and/ 
or implemented technology(ies) to be 
evaluated in the Study; 

(2) A list and description of any 
historical studies characterizing the 

physical and biological conditions in 
the vicinity of the proposed or actual 
intakes and their relevancy to the 
proposed Study. If you propose to rely 
on existing source water body data, it 
must be no more than 5 years old, you 
must demonstrate that the existing data 
are sufficient to develop a scientifically 
valid estimate of potential entrainment 
impacts, and provide documentation 
showing that the data were collected 
using appropriate quality assurance/ 
quality control procedures; 

(3) Any public participation or 
consultation with Federal or State 
agencies undertaken in developing the 
plan; and 

(4) A sampling plan for data that will 
be collected using actual field studies in 
the source water body. The sampling 
plan must document all methods and 
quality assurance procedures for 
sampling, and data analysis. The 
sampling and data analysis methods you 
propose must be appropriate for a 
quantitative survey and based on 
consideration of methods used in other 
studies performed in the source water 
body. The sampling plan must include 
a description of the study area 
(including the area of influence of the 
cooling water intake structure and at 
least 100 meters beyond); taxonomic 
identification of the sampled or 
evaluated biological assemblages 
(including all life stages offish and 
shellfish); and sampling and data 
analysis methods. 

(C) You must submit documentation 
of the results of the Study to the 
Director. Documentation of the results 
of the Study must include: 

(1) Source Water Biological Study. If 
your new unit will use a new cooling 
water intake structure, you must update 
your Source Water Biological Study to 
include: 

{i) A taxonomic identification and 
characterization of aquatic biological 
resources including: a summary of 
historical and contemporary aquatic 
biological resources; determination and 
description of the target populations of 
concern (those species of fish and 
shellfish and all life stages that are most 
susceptible to impingement and 
entrainment); and a description of the 
abundance and temporal/spatial 
characterization of the target 
populations based on the collection of 
multiple years of data to capture the 
seasonal and daily activities (e.g., 
spawning, feeding and water column 
migration) of all life stages of fish and 
shellfish found in the vicinity of the 
cooling water intake structure; 

(ii) An identification of all threatened 
or endangered species that might be 
susceptible to entrainment by the 

proposed cooling water intake 
structure(s); and 

(iii) A description of additional 
chemical, water quality, and other 
anthropogenic stresses on the source 
waterbody. 

(2) Evaluation of potential cooling 
water intake structure effects. This 
evaluation will include: 

{i) Calculations of the reduction in 
entrainment mortality of all life stages of 
fish and shellfish that would need to be 
achieved by the technologies you have 
selected to implement to meet 
requirements under§ 125.94(d)(1). To 
do this, you must determine the 
reduction in entrainment mortality that 
would be achieved by implementing the 
requirements of§ 125.94(d)(1) at your 
site. 

(ii) An engineering estimate of 
efficacy for the proposed and/or 
implemented technologies used to 
minimize entrainment mortality of all 
life stages of fish and shellfish. You 
must demonstrate that the technologies 
reduce entrainment mortality of all life 
stages of fish and shellfish to a 
comparable level to that which you 
would achieve were you to implement 
the requirements in§ 125.94(d)(1). The 
efficacy projection must include a site
specific evaluation of technology(ies) 
suitability for reducing impingement 
mortality and entrainment based on the 
results of the Source Water Biological 
Study of this section. Efficacy estimates 
may be determined based on case 
studies that have been conducted in the 
vicinity of the cooling water intake 
structure and/or site-specific technology 
prototype studies. 

(3) Verification monitoring plan. You 
must include in the Study the following: 
A plan to conduct, at a minimum, two 
years of monitoring to verify the full
scale performance of the proposed or 
implemented technologies, operational 
measures. The verification study must 
begin at the start of operations of the 
cooling water intake structure and 
continue for a sufficient period of time 
to demonstrate that the facility is 
reducing the level of entrainment to the 
level documented in paragraph (c)(2) of 
this section. The plan must describe the 
frequency of monitoring and the 
parameters to be monitored. The 
Director will use the verification 
monitoring to confirm that you are 
meeting the level of entrainment 
mortality reduction required in 
§ 125.94(d), and that the operation of the 
technology has been optimized. 

(d) After the initial submission of the 
40 CFR 122.21(r) application studies, 
the owner or operator of a facility may, 
in subsequent permit applications, 
request to reduce the information 
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required, if conditions at the facility and 
in the waterbody remain substantially 
unchanged since the previous 
application so long as the relevant 
previously submitted information 
remains representative of current source 
water, intake structure, cooling water 
system, and operating conditions. The 
owner or operator of a facility must 
submit its request for reduced cooling 
water intake structure and waterbody 
application information to the Director 
at least one year prior to the expiration 
of its NPDES permit. The owner or 
operator's request must identify each 
element in this subsection that it 
determines has not substantially 
changed since the previous permit 
application and the basis for the 
determination. The Director has the 
discretion to accept or reject any part of 
the request. 

(e) After issuance of the first permit 
pursuant to this subpart, the owner or 
operator of a facility must: 

(1) Commence information collection 
activities pursuant to this subsection no 
later than eighteen months prior to 
permit expiration; 

(2) Submit all required 40 CFR 
122.21(r) application studies, or the 
reduced permit application studies if 
approved by the Director under 
§ 125.95, to the Director no later than six 
months prior to permit expiration. 

(f) The Director has the discretion to 
request or determine additional 
information to supplement the permit 
application process, including 
inspection of the faci I i ty. 

(g) Permit application records. The 
owner or operator of a facility must keep 
records of all submissions that are part 
of its permit application for a minimum 
of 5 years to document compliance with 
the requirements of this section. If the 
Director approves a request for reduced 
permit application studies under 
§ 125.95(d), the owner or operator of a 
facility must keep records of all 
submissions that are part of the previous 
permit application for an additional 5 
years. 

§ 125.96 Monitoring requirements. 

(a) Monitoring requirements for 
impingement mortality. The owner or 
operator of an existing facility subject to 
§ 125.94(b) must monitor as follows: 

(1) Permit compliance monitoring is 
required at each intake, or where 
appropriate other points of compliance 
as approved by the Director including 
but not limited to forebays, barrier nets, 
or fish handling and return systems, to 
demonstrate compliance with the 
impingement mortality limitations 
listed in§ 125.94(b). 

(2) You must collect samples to 
monitor impingement rates (simple 
enumeration) for each species over a 24-
hour period and no less than once per 
month when the cooling water intake 
structure is in operation. 

(3) If the Director has approved a 
compliance alternative provided under 
§ 125.94(b)(2), the monitoring 
requirement in paragraphs (a)(1) and 
(a)(2) of this section is waived. 

(4) Compliance monitoring for intake 
velocity. If your facility is subject to 
§ 125.94(b )(2) and you cannot document 
a design intake flow for the intake equal 
to or less than 0.5 feet per second under 
all conditions, including during 
minimum ambient source water surface 
elevations (based on BPJ using 
hydrological data) and maximum head 
loss across the screens, compliance 
monitoring is required to demonstrate 
the intake velocity is consistent with the 
requirements of§ 125.94(b )(2). The 
frequency of monitoring must be no less 
than twice per week. 

(b) Monitoring requirements for 
entrainment mortality for new units. 
Monitoring is required to demonstrate 
compliance with the requirements of 
§ 125.94(d). 

(1) If you are required to demonstrate 
flow reductions consistent with the 
requirements of§ 125.94(d)(1 ), the 
frequency of monitoring must be no less 
than once per week and must be 
representative of normal operating 
conditions. Flow monitoring must 
include measuring cooling water 
withdrawals, make-up water, and 
blowdown volume. The Director may 
require additional monitoring necessary 
to demonstrate compliance with 
§ 125.94(d). 

(2) If you are required to demonstrate 
reductions consistent with the 
requirements of§ 125.94(d)(2), you must 
monitor entrainable organisms that pass 
through a 3/8-inch sieve at a proximity 
to the intake that is representative of the 
entrainable organisms in the absence of 
the intake structure. You must also 
monitor the latent entrainment mortality 
in front of the intake structure. Mortality 
after passing the cooling water intake 
structure must be counted as 100 
percent mortality unless you have 
demonstrated to the approval of the 
Director that the mortality for each 
species of concern is less than 100 
percent. Samples must be representative 
of the cooling water intake when the 
structure is in operation. In addition, 
sufficient samples must be collected to 
allow for calculation of annual average 
entrainment levels of all life stages of 
fish and shellfish. Specific sampling 
protocols and frequency of sampling 
will be determined by the Director. The 

sampling must measure the total count 
of entrainable organisms or density of 
organisms, unless the Director approves 
of a different metric for such 
measurements. In addition, you must 
monitor the AIF for each intake. The 
AIF must be measured at the same time 
as the samples of entrainable organisms 
are collected. The Director may require 
additional monitoring necessary to 
demonstrate compliance with 
§ 125.94(d). 

(c) Visual or remote inspections. You 
must either conduct visual inspections 
or employ remote monitoring devices 
during the period the cooling water 
intake structure is in operation. You 
must conduct such inspections at least 
weekly to ensure that any technologies 
installed to comply with§ 125.94 are 
maintained and operated to ensure that 
they will continue to function as 
designed. The Director may establish 
alternative procedures for use during 
periods of inclement weather. 

§ 125.97 Other permit reporting and 
recordkeeping requirements. 

The owner or operator of an existing 
facility subject to this subpart is 
required to submit to the Director the 
following information: 

(a) Monitoring reports. You must 
include the applicable impingement 
mortality and entrainment mortality 
monitoring reports with both your 
Discharge Monitoring Reports (DMRs) 
(or equivalent State reports) and your 
permit annual report to the Director. 

(1) Impingement mortality. If you 
intend to comply with the Impingement 
Mortality requirements by biological 
measurements, your report must 
describe the compliance measurement 
location for each intake, the species of 
concern, the counts and percentage 
mortality of organisms sampled, the 
time period for evaluating latent 
mortality effects, and other information 
specified in the permit. If you intend to 
comply with the Impingement Mortality 
requirements by demonstrating an 
intake velocity of less than 0.5 feet per 
second, your report must describe the 
compliance measurement location for 
each intake, the method for velocity 
measurements, the intake velocity 
measurements and calculations, and 
other information specified in the 
permit. 

(2) Impingement mortality 
compliance monitoring. Your report 
must contain impingement mortality 
compliance monitoring data to 
document compliance with the 
requirements of§ 125.94(b) for each 
intake. If you intend to comply with the 
Impingement Mortality requirements by 
biological measurements, you must also 
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update and submit your calculated 
annual average for each month covered 
by the report. The annual average 
comprises the average for all 
measurements taken during the 
preceding 12-month period. 

(3) Entrainment mortality at existing 
facilities. The Director will determine 
what (if any) other reporting 
requirements are necessary. 

(4) Entrainment mortality for new 
units at existing facilities. The owner or 
operator of a facility complying with 
§ 125.94(d) must describe the 
compliance measurement location for 
the facility, the species of concern, the 
counts and percentage mortality of 
organisms sampled, and other 
information specified in the permit. 

(5) Entrainment mortality compliance 
monitoring for new units at existing 
facilities. The owner or operator of a 
facility must submit monthly reports 
containing compliance monitoring data 
to document compliance with the 
requirements of§ 125.94(d)(1) or (d)(2). 

(i) For compliance with§ 125.94(d)(1), 
flow measurements of water withdrawn 
for make-up and blowdown. 

(ii) For compliance with 
§ 125.94(d)(2), measurements of 
entrainment mortality, and your 
monthly actual intake flow. You must 
also update and submit your calculated 
annual average of entrainment 
mortality. The annual average comprises 
the average for all measurements taken 
during the preceding 12-month period. 

(b) Status reports. If you have a 
schedule established under § 125.93 you 
must submit a quarterly status report as 
to the progress of meeting the applicable 
standards. These reports may include 
updates on pilot study results, 
construction schedules, maintenance 
outages, or other appropriate topics. 

(c) Annual certification statement and 
report. You must submit an annual 
certification statement signed by the 
responsible corporate officer as defined 
in40 CFR403.12(1) or40 CFR 122.22. 
This statement must include, at a 
minimum the following information: 

(1) An annual certification statement 
which indicates that each technology as 
approved by the Director is being 
maintained and operated as set forth in 
its permit, or a justification to allow 
modification of the practices listed in 
the facility's most recent annual 
certification. 

(2) If your facility is subject to BTA 
standards for impingement mortality or 
entrainment mortality specified in 
§ 124.94(b)(2) or (d)(2), you must 
include a statement in your annual 
certification that specifies the 
information submitted in your most 
recent annual certification is still valid 

and appropriate or a justification to 
allow modification of the practices 
listed in the most recent annual 
certification. 

(i) If you cannot document that you 
are operating a closed-cycle 
recirculating system, you must also 
submit data and information in the 
annual certification statement 
documenting compliance with the 
requirement in§ 124.94(d)(1) that flow 
commensurate with a closed-cycle 
recirculating system is met. 

(ii) If your facility is subject to the 
Impingement Mortality Standard 
specified in§ 125.94(b)(2) and you 
cannot document a design intake 
velocity for the intake equal to or less 
than 0.5 feet per second, you must also 
submit data and information in the 
annual certification documenting 
compliance with the intake velocity 
requirements. 

(3) If the information contained in the 
previous year's annual certification is 
still applicable, you may simply state as 
such in a letter to the Director, and the 
letter, along with any applicable data 
submission requirements specified in 
this section shall constitute the annual 
certification. However, if you have 
substantially modified operation of any 
unit at your facility that impacts cooling 
water withdrawals or operation of your 
cooling water intake structures, you 
must submit revisions to the 
information required in the permit 
application. 

(d) Permit reporting records retention. 
You must keep records of all 
submissions that are part of the permit 
reporting requirements of this section 
for a period of at least five (5) years from 
the date of permit issuance. 

(e) The Director has the discretion to 
require additional supplemental permit 
reporting when necessary to establish 
permit compliance and may provide for 
periodic inspection of the facility. 

§ 125.98 Director requirements. 
(a) Permit application. The Director 

must review the materials submitted on 
a timely basis by the applicant under 
§ 122.21(r) before each permit renewal 
or reissuance to determine compliance 
with all applicable requirements. The 
Director is encouraged to provide 
comments expeditiously so that the 
permit applicant may modify its 
information gathering activities and 
provide any necessary supplemental 
materials. 

(b) Alternate schedule. When the 
Director establishes an alternate 
schedule under § 125.93, the schedule 
must provide for compliance as 
expeditiously as possible. In no event 
may the schedule provide for 

compliance beyond the dates specified 
in§ 125.93. In establishing the schedule, 
the Director is encouraged to consider 
the extent to which those technologies 
proposed to be implemented to meet the 
requirements of§ 125.94(c) and/or (d) 
will be used, or may otherwise affect 
choice of technology(ies), to meet the 
requirements of§ 125.94(b). When 
establishing a schedule for electric 
power generating facilities, the Director 
should consider measures to maintain 
adequate energy reliability and 
necessary grid reserve capacity during 
any facility outage. These may include 
establishing a staggered schedule for 
multiple facilities serving the same 
localities. The Director may consult 
with local and regional electric power 
agencies when establishing a schedule 
for electric power generating facilities. 
The Director may determine that 
extenuating circumstances (e.g., lengthy 
scheduled outages, future production 
schedules) warrant establishing a 
different compliance date for any 
manufacturing facility. In no event may 
the schedule provide for compliance 
beyond the dates specified in§ 125.93. 

(c) Species of concern. The Director 
must review and approve the species of 
fish and shellfish identified as species 
of concern, including but not limited to: 

(1) Any species of concern identified 
using the source water baseline 
biological characterization data 
submitted under 40 CFR 122.21(r)(4); 

(2) Any fish and shellfish identified 
for evaluation under§ 125.94; 

(3) Data submitted as part of the 
impingement mortality reduction plan 
under 40 CFR 122.21 (r)(6); 

(4) Data submitted as part of the site
specific entrainment mortality data 
collection plan under 40 CFR 
122.21 (r)(9); 

(5) The Director may request 
additional information in determining 
the site-specific species of concern and 
any additional fish and shellfish to be 
included in the impingement mortality 
reduction plan and, where applicable, 
the entrainment mortality data 
collection plan; 

(6) The Director may determine 
invasive species, naturally moribund 
species, and other specific species may 
be excluded from any monitoring, 
sampling, or study requirements of 40 
CFR 122.21 and§ 125.94. 

(7) The Director may consider data 
submitted by other interested parties. 

(d) Site-specific impingement 
mortality reduction plan. The Director 
must review and approve the site
specific Impingement Mortality 
Reduction Plan required under 40 CFR 
122.21(r)(6). The plan must include, at 
a minimum, the duration and frequency 
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of required monitoring, the monitoring 
location, the organisms to be monitored 
and, where appropriate, the method in 
which naturally moribund organisms 
would be identified and taken into 
account. 

(e) Site-specific entrainment mortality 
controls. The Director must establish 
case-by-case BT A standards for 
entrainment mortality for any facility 
subject to such requirements after 
reviewing the information submitted 
under 40 CFR 122.21(r) and§ 125.95. 
These entrainment mortality controls 
must reflect the Director's determination 
of the maximum reduction in 
entrainment mortality warranted after 
consideration of factors relevant for 
determining the best technology 
available at each facility. Prior to any 
permit renewal, the Director must 
review the performance of the 
entrainment mortality technologies used 
and determine that they continue to 
meet the BT A requirements of 
§ 125.94(c). The Director must provide a 
written explanation of the proposed 
BTA determination in the fact sheet 
pursuant to 40 CFR 124.8 (or statement 
of basis pursuant to 40 CFR 124.7) for 
the proposed permit. The written 
explanation must describe why the 
Director has rejected any entrainment 
mortality control technologies or 
measures that are better performing than 
the selected technologies or measures, 
and must reflect consideration of all 
reasonable attempts to mitigate any 
adverse impacts of otherwise available 
better performing entrainment 
technologies. The Director may reject an 
otherwise available technology as BTA 
standards for entrainment mortality if 
the social costs of compliance are not 
justified by the social benefits, or if 
there are adverse impacts that cannot be 
mitigated that the Director deems to be 
unacceptable. If all technologies 

considered have social costs not 
justified by the social benefit, or have 
unacceptable adverse impacts that 
cannot be mitigated, the Director may 
determine that no additional control 
requirements are necessary beyond what 
the facility is already doing. At a 
minimum, the proposed determination 
in the fact sheet or statement of basis 
must be based on consideration of the 
following factors: 

(1) Numbers and types of organisms 
entrained; 

(2) Entrainment impacts on the 
waterbody; 

(3) Quantified and qualitative social 
benefits and social costs of available 
entrainment technologies, including 
ecological benefits and benefits to any 
threatened or endangered species; 

(4) Thermal discharge impacts; 
(5) Impacts on the reliability of energy 

delivery within the immediate area; 
(6) Impact of changes in particulate 

emissions or other pollutants associated 
with entrainment technologies; 

(7) Land availability inasmuch as it 
relates to the feasibility of entrainment 
technology; and 

(8) Remaining useful plant life; and 
(9) Impacts on water consumption. 
(f) Ongoing permitting proceedings. 

Where ongoing permit proceedings have 
begun prior to [effective date of the final 
rule] and the Director has determined 
that the information already submitted 
by the owner or operator of the facility 
is substantially the same as required 
under 40 CFR 122.21(r)(9), (10), (11) and 
(12), the Director may proceed with any 
si te-speci fi c de termination of BT A 
standards for entrainment mortality 
without requiring the owner or operator 
of the facility to resubmit the 
information required in 40 CFR 
122.21(r)(9), (10), (11) and (12), and the 
Director may choose to address the 
factors specified in§ 125.98(e). If the 

Director has received permit application 
information from the owner or operator 
of the facility, and the Director has 
determined that the information is 
substantially the same as required under 
40 CFR 122.21(r)(9), (10), (11) and (12) 
but the Director has not yet made a BT A 
standards for entrainment mortality 
determination, the Director must 
address the factors specified in§ 125.98 
(e). In all subsequently issued permits 
for that facility the Director must 
address the factors specified in§ 125.98 
(e). 

(g) Site-specific entrainment mortality 
data collection plan and studies. The 
Director must review and approve the 
site-specific entrainment mortality data 
collection plan for new units at existing 
facilities. The plan must include, at a 
minimum, the duration and frequency 
of monitoring, the monitoring location, 
the organisms to be monitored, and the 
method in which latent mortality would 
be identified. The Director may require 
the owner or operator of a facility to 
include additional peer reviewers for 
the entrainment mortality data 
collection plan, the comprehensive 
technical feasibility and cost evaluation 
study, the benefits valuation study, and 
the non-water quality and other 
environmental impacts assessment. 

(h) Annual certification statement. 
The Director must review and verify the 
Annual Certification Statement required 
under § 125.97(c). 

(i) Additional information. In 
implementing the Director's 
responsibilities under this provision, 
the Director is authorized to request 
additional necessary information and to 
inspect the faci I i ty. 

§ 125.99 [Reserved] 

[FR Doc. 2011-8033 Filed 4-19-11; 8:45am] 

BILLING CODE 6560-50-P 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Neugeboren, Steven[Neugeboren .Steven@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Witt, 
Richard[Witt. Richard@epa .gov]; Wood, Robert[Wood .Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov] 
From: Penman, Crystal 
Sent: Wed 4/10/2013 3:45:23 PM 

Subject: ESA and 316b Call in [~:~:~:~:~:~:~:~:~:~:~:~:~:~~~~[>~~~~~:~~~~:~:~:~:~:~:~:~:~:] 
Per Nancy's request 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
J u lie[Hewitt.J u I ie@epa .gov]; Wade, Alexis[Wade .Aiexis@epa. gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Born, 
Tom[ Born. Tom@epa .gov]; Gilinsky, Ellen[Gilinsky. Ellen@epa .gov] 
Cc: Cash, Debbie[Cash.Debbie@epa.gov]; Witt, Richard[Witt.Richard@epa.gov] 
From: Penman, Crystal 
Sent: Mon 4/1/2013 3:58:22 PM 
Subject: Pre-brief 316(b) ESA Consultation, AA pre-brief 
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To: 
Cc: 
From: 
Sent: 
Subject: 
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Enck, Judith[Enck.Judith@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov] 
Penman, Crystai[Pen man .Crystal@epa .gov] 
Enck, Judith 
Thur 3/14/2013 1:27:50 PM 
Judith Enck, Region 2 having a telephone call with Nancy Stoner, Office of Water re: 316(b) 
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To: 
From: 
Sent: 
Subject: 
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Stoner, Nancy[Stoner.Nancy@epa.gov] 
EUCI Events 
Tue8/5/2014 3:01:13 PM 
Fish Impingement in Power & Industrial Plants Conference 

ffi<J:g]Z5;@~~~&2JTI to your address book to ensure our em ails reach your in box. 
To update your email preferences or change your email address, visit our ~~!f!:..!:!C!lli~· 

The recent EPA 316(b) ruling in the Clean 
Water Act ( CW A) affects over 1000 power 
and industrial plants in the US that draw 
cooling water from adjacent water bodies 
governed by the CW A. This program details 
the legal, biological and physical plant 
requirements needed to ensure compliance 
with the final ruling. 

This conference will incorporate a detailed 
overview of the final ruling provisions and 
explore the impacts of the final Rule on 
existing facilities. Along with plant operator 
case studies, the conference will address 
areas that could cause a plant to be out of 
compliance under the new ruling, and 
examine the site-specific CWIS designs and 
operating procedures that will ensure the 
plant's next permitting process is as 
straightforward as possible. Featured 
instructors will include federal fish and 
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wildlife personnel, attorneys experienced 
in 316(b) law, expert biologists and 
engineers, and environmental interests. 

,;;;;,..;;;..;;'""-=~""-==-.~.. :: Copyright© 2014 EUCI 
4601 S. DTC Pkwy, Ste. 800, Denver, CO 80237 
To update your email preferences or change your email address, visit our ~==="-

If you no longer wish to get these e-mails, you may delete your name from our distribution lists 
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INFLUENCE OF POWER PLANTS AND 
OTHER WARM-WATER REFUGES ON 

FLORIDA MANATEES 

DAvm wL1~sr 
Marine Mammal Commission, 

4340 East West Highway, Room 905, 
Bethesda, Maryland 20814, U.S.A. 

E-mail: dlaist@mmc.gov 

JOHN E. REYNOLDS, III 
Mote Marine Laboratory, 

1600 Ken Thompson Parkway, Sarasota, Florida 34236, U.S.A. 

ABSTRACT 

Because of limited tolerance to cold, most Florida manatees survive cold winter 
periods by aggregating at warm-water discharges from power plants and natural 
springs in central an<;! northern Florida. Many power plants used by manatees may 
soon be retired. When this occurs, some people assume manatees will move to 
warmer areas in southern Florida; others fear they will stay near retired plants and 
sustain high levels of cold-related deaths causing a decline in abundance. To assess 
these possibilities, we examine warm-water habitats, population structure and 
movement, cold-related deaths, and information on possible historical manatee 
distribution. Winter water temperatures even in southernmost Florida periodically 
fall below manatee tolerance levels. To survive such periods, manatees use two types 
of warm-water refuges: warm-water discharges, and passive thermal basins that cool 
slowly, thereby temporarily retaining warm temperatures. During the coldest 
periods, perhaps 60% of all manatees use 10 power plants and 15% use four natural 
springs; most others use thermal basins in southern Florida. Site fidelity to these 
refuges appears to be the principal factor segregating manatees into at least four 
subpopulations. Since 1986, rates of cold-related deaths in southernmost Florida 
(10.0%) have exceeded those in areas with natural springs in central and northern 
Florida (8.8%). Our findings suggest that warm-water springs in northern Florida 
offer better winter habitat than thermal basins in southern Florida and are better 
able to support large numbers of manatees. Although evidence is scant, we suggest 
that manatees historically overwintered principally at northern springs, but that 
Pre-Columbian and European hunting restricted their winter range to southern
most Florida by the early 1900s. We also suggest that southernmost Florida may 
not be able to sustain a large influx of displaced of manatees in the absence of power 
plants, and that warm-water springs in northern Florida should be considered the 
most important source of natural warm-water habitat. 

Key words: Florida manatees, Trichechus manatus latirostris, habitat protection, 
warm-water refuges, Florida springs, power plants, zooarcheology, conservation, 
risk assessment. 
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Florida manatees (Trichechus manatus latirostris), a subspecies of West Indian 
manatee (Damning and Hayek 1986), occupy the northern limit of the species' 
range and occur only in rivers and coastal habitats in the southeastern United 
States. Because of a limited tolerance to cold (Irvine 1983, Bossart et a!. 2002), 
water temperature is a critical factor determining their distribution. Their current 
winter range is limited almost exclusively to the lower two-thirds of the Florida 
Peninsula. As water temperatures fall below 18° -20°C in winter, most manatees 
retreat to confined warm-water refuges formed by thermal discharges from power 
plant cooling systems or natural warm-water springs that typically remain 2:20°-
220C. As temperatures rise in spring, manatees disperse throughout Florida, with 
some ranging north along the Atlantic coast to Georgia and the Carolinas, and west 
along the Gulf of Mexico coast as far as Texas (Lefebvre et al. 2001). 

Based on archeological and historical evidence, O'Shea (1988) concluded that 
Florida manatees are as widespread now as they ever were. However, it also is widely 
accepted that thermal discharges from power plants built on Florida's east and west 
coasts before the early 1970s caused a northward expansion in their winter range, 
which was previously limited to southernmost Florida. Assessments of their historic 
winter range have relied largely on the first detailed accounts of Florida manatees by 
Moore (1951a, b) before most power plants were built. He concluded that their 
winter range did not extend north of Sebastian Inlet on the Atlantic coast (about 
halfway down the Florida Peninsula), or Charlotte Harbor on the Gulf of Mexico 
coast (about two-thirds of the way down the peninsula). An understanding of the 
availability of natural winter habitat for manatees both at present and historically is 
a crucial management issue, because large numbers of manatees now rely on power 
plants in central Florida that are reaching the end of their planned operational lives 
(Laist and Reynolds, in press). Some people believe that, without those outfalls, 
manatees would simply move farther south to warmer parts of the state where their 
assumed historical winter range, as described by Moore, occurs. However, if natural 
winter habitat in southern Florida is not adequate to sustain large numbers of 
manatees and alternative warm-water habitats are not available, then the 
elimination of power plant outfalls could drastically reduce their available winter 
habitat and precipitate a substantial decline in manatee abundance. In addition, 
even if such habitat was available, it is not clear manatees wol,!ld be able to find and 
move to alternative sites. In this regard, Laist and Reynolds (in press) have reviewed 
information on manatee responses to past shut-downs of industrial outfalls used 
as warm-water r~fuges and concluded that many manatees now accustomed to 
overwintering at' power plants may remain near xhose sites after discharges are 
terminated and sustain high levels of cold stress-.rtlated deaths. 

The availability of natural warm-water hap_itat and the extent to which power 
plant closures could affect manatee ~buridance · is directly relevant to ongoing 
deliberations about the level of protef'tion Florida) manatees should receive under 
state and federal law. The Florida Fish and Wildlife Conservation Commission 
currently is considering the merits of down-listing Florida manatees from 
"endangered" to "threatened" under state law (Marine Mammal Commission 
2003) and similar action is possible at the federal level based on the results of 
a Florida manatee status review planned by the U.S. Fish and Wildlife Service under 
provisions of the Endangered Species Act. Given the fundamental importance of 
warm-water habitat for winter survival of manatees, it is essential that such 
decisions carefully consider the availability of winter habitat and the effects of 
impending power plant closures on future manatee abundance. Decisions to relax 
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protection efforts would be short sighted at best and possibly seriously set back 
recovery efforts. 

With the potential loss of major warm-water refuges imminent and decisions on 
responsive management actions likely to be determining factors affecting the long
term distribution and status of Florida manatees, a careful examination is needed to 
assess assumptions that southernmost Florida comprises the core of historical winter 
manatee range and that the large numbers of manatees now using power plants 
would be able to find and survive in that area. The key questions we address here 
include: 

( 1) What is the historical evidence for manatees occupying their current winter 
range? Is the current distribution a recent, or perhaps artificial phenomenon? 

(2) If power plants are shut down or spring flows are lost or significantly 
reduced, will manatees move to warmer areas in south Florida? If so, will 
there be adequate warm water and other resources to support them. If not, 
what are the possible or likely impacts to Florida's manatees? What are some 
possible mitigation options? 

To help examine these questions and assess the availability of natural warm-water 
habitat for manatees as power plant discharges disappear in coming years, we review 
information on (1) manatee thermoregulatory needs, (2) available warm-water 
habitat, (3) cold-related manatee deaths, (4) manatee movement patterns and 
population structure, and (5) possible past effects of human exploitation and 
climate on historical manatee distribution and winter habitat. 

METHODS 

To determine manatee thermoregulatory needs, we examined published literature 
on manatee thermal tolerances and effects of cold on manatee health. We then 
examined water temperatures in winter manatee habitats. Water temperatures in 
southernmost Florida were obtained from U.S. Geological Survey temperature 
probes established at three sires along Florida's southern tip as part of the 
Comprehensive Everglades Restoration Program. Two sites were along coastal 
mangrove habitat in water about 1.5-1.8 m deep--one in the North River off 
Whitewater Bay on the western side of Florida's southern tip; the other in Joe Bay 
on the eastern side. The third sire was in a lake along the Taylor River 3.2 km up 
stream of the coastal mangrove fringe in Joe Bay in water about 1.4 m deep. 
Temperature probes at the first two sites were 0.6-0.8 m below the surface and the 
probe at the Taylor River site was about 0.5-0.6 m below the surface. Although the 
probes recorded water temperatures at 15-min intervals year-round, we limited our 
examination to hourly temperatures recorded from early December through the end 
of February. We obtained data for the winters of 2001-2002 and 2002-2003, 
which included a year with some of the coldest water temperatures recorded since 
the first probes were deployed in 1995. 

Winter water temperatures at power plant outfalls used by manatees were 
obtained directly from utility operators. Power plant operators are required to 
record outfall temperatures at 15-min intervals. Outfall temperatures at individual 
sites can vary greatly depending on physical configuration of outfall basins, the 
location and number of temperature probes, variable cooling water intake 
temperatures, variable plant heat outputs, and other factors. Because we were 
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interested in the general temperatures that attract and support manatees over time, 
we asked plant operators to provide us with typical outfall temperatures in the core 
of the area used by manatees between December and March. Because detailed 
systematic efforts to characterize thermal plumes over time have not been 
undertaken and were beyond the scope of this review, reported values are only crude 
indicators of outfall temperatures and not comparable between sites. We also asked 
plant operators whether their electric generating units ran continuously or 
intermittently through winter months. Temperatures of natural springs used by 
manatees were obtained from published literature based on temperature probes in 
the spring discharge vents. 

To assess the number of manatees using warm-water habitats, we reviewed 
published and unpublished counts at individual warm-water discharges and 
thermal basins to determine the maximum single count at major overwintering 
sites. We also reviewed unpublished data from a statewide manatee count by the 
Florida Fish and Wildlife Research Institute on 5-6 January 2001. This survey 
produced the highest single manatee count in Florida to date. To avoid double 
counting individual manatees during this survey, east coast habitats were counted 
on 5 January and west coast habitats were counted on 6 January. The data examined 
had been aggregated into total counts for specific warm-water habitats by county. 
We calculated the percentage of the total count obtained at individual power plants, 
warm-water springs, and all other areas for both the east and west coasts of Florida, 
and also summed the counts and percentages by type of winter habitat. 

To compare the ability of different types of warm-water habitats to sustain 
manatees in winter, we reviewed unpublished data on cold stress-related manatee 
deaths recorded by the manatee salvage and necropsy program operated by the 
Florida Institute. We summed the number of deaths ascribed to cold-stress and 
total deaths due to all causes for the months of December through March from 
1986 through 2003 in counties where manatees rely exclusively or principally on 
natural springs, power plants, and thermal basins. For selected counties, we 
calculated the percentage of total manatee mortality caused by cold stress during 
winter months. 

To determine manatee population structure and site-fidelity to particular warm
water habitats, we reviewed published literature and government agency reports 
from studies of manatee movements based on telemetry and photo-identification 
studies. We also considered published results of studies to assess genetic diversity 
within the Florida manatee population and genetic variation among regions of 
Florida to assess manatee movements between Florida regions and look for possible 
signs of past population depletion. 

To assess historical trends of manatee distribution and winter habitat use 
patterns, we examined published and unpublished information on the occurrence of 
manatee remains at archeological sites and published descriptions of paleoclimatic 
conditions. 

RESULTS 

T hermoregu!atory Requirements 

Manatees are poorly adapted for survival in cold environments for several reasons 
(O'Shea 1988); they have a low basal metabolism, they subsist on low-energy food, 
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they have a limited capacity for thermogenesis, and they have a high thermal 
conductance (Irvine 1983). Extended exposure to cold temperatures causes a cascade 
of clinical signs and chronic disease processes called "cold-stress syndrome" that can 
be lethal (O'Shea et al. 1985, Bossart et al. 2002). These signs and processes include 
emaciation, depletion of fat reserves, skin lesions, and degeneration of heart tissue. 
Calves and juveniles, which have a greater surface-to-volume ratio and lose heat 
more rapidly than larger adults, are more susceptible to cold stress (O'Shea et al. 
1985, Bossart 2001 ). However, the frequency of cold stress-related calf deaths is low 
compared to juveniles. High rates of cold stress among juveniles compared to calves 
may be due to one or a combination of physiological and behavioral factors that 
could include a calfs access to energy-rich milk during nursing, thicker sub
cutaneous fat layers around the umbilical area, or the accompaniment of calves with 
mothers, who are more experienced than recently independent juveniles in finding 
and using warm-water habitats. 

Both absolute temperature and the length of time exposed to cold are important 
factors in causing cold-related manatee deaths. Exposure to severe cold can cause 
rapid death due to acute hypothermia, whereas sustained exposure to somewhat 
higher temperatures can bring about death more slowly. 1 Hartman (1979) observed 
that manatees can survive short periods of time (e.g., less than an hour) in water 
as cold as l3°C, but O'Shea et al. (1985) noted that prolonged exposure to 

temperatures of l5°C can be lethal. Although it is believed that manatees require 
water warmer than about 20°C to survive (Irvine 1983, Shane 1984, O'Shea 1988), 
some manatees can survive relatively long periods in water l7°-18°C (Glaser and 
Reynolds 2003). Deutsch (2000) reports an adult female and calf tracked over 
a two-week migration south in Georgia and nonheastern Florida through waters 
colder than 15 °C. The female survived hut the calf did nor. As temperatures decline 
below 17° -20°C, survival times presumably decrease; however, precise estimates of 
the length of time manatees can survive at different temperatures are not available 
and likely vary by size, age class, and perhaps acclimation to cold. 

Warm-Water Habitats 

Throughout Florida, river and estuarine water temperatures routinely drop below 
19°-20°C in winter (Irvine 1983). This is true even in southernmost Florida. 
Hartman (1974) reponed minimum winter water temperatures of 14°C and 13°C 
at Miami and Key West, respectively, with mean minimum winter temperatures of 
18°C in both areas (Hartman 1979). Temperatures recorded more recently at three 
typical manatee habitats on the peninsula's southern tip in the winters of 2001-
2002 and 2002-2003 reveal even colder temperatures. Although up to 40 km 
apart, temperatures at all three sites (Fig. 1) dropped below 20°C on most days 
between mid-December 2001 and early February 2002, remained below l7°C for 
all but a brief period over 12 d in late January 2002, and fell to a minimum 11°
l5°C on six days during the latter period. To survive cold periods, most manatees 
retreat to warm-water refuges that generally remain 2::19°-20°C. Manatees appear 
to use two distinct functional types of warm-water refuges: warm-water discharges 
and passive thermal basins. 

1 Worthy, G. A. J., T. A. Miculka and S. D. Wright. 2000. Manatee response to cold: how cold is too 
cold? In Florida manatees and warm water: Proceedings of the warm-water workshop. Jupiter, Florida, 
24-25 August 1999. U.S. Fish and Wildlife Service. Jacksonville, FL. Multi pp. 
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Figure 1. Hourly water temperatures at three sites in southernmost Florida (North River 
in Whitewater Bay =solid gray, Taylor River upstream off Joe Bay =solid black, and Joe 
Bay= dotted) between 1 December and 28 February during the winters of 2001-02 (a) and 
2002-03 (b) (U.S. Geological Survey, unpublished data). 

Warm-water discharges--Warm-water discharges are localized areas rarely larger than 
a few acres in size and often covering only a few hundred square meters where water 
usually warmer than l9°-20°C continuously flows from natural springs or industrial 
outfalls (usually power plants). Currently, there are 14 warm-water discharges with 
winter counts of at least 50 manatees; all are in Florida and most are in the central third 
of the Florida Peninsula (fable 1; Fig. 2). Four are natural warm-water springs and 10 
are power plant outfalls. The discharges used by the largest number of manatees include 
natural springs in Kings Bay at the head of the Crystal River, with recent maximum 
counts of about 300, two power planes with maximum counts exceeding 400, and one 
power plant with a count exceeding 500. In January 2001, when a record high statewide 
manatee count of 3,276 manatees was made, nearly three-fourths of all animals were 
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Table 1. Warm-water refuges in Florida with information on location by county, date 
built, maximum one-day winter counts of 50 or more manatees as of August, 2003, and 
typical winter water temperatures. 

Warm water refuge 

East Coast 
Blue Spring 
Reliant Energy Power Plant 
Cape Canaveral Power Plant 
Vero Beach Power Plane 
Fort Pierce Power Plant 
Riviera Beach Power Plant 
Fore Lauderdale Power Plant 
Port Everglades Power Plant 

West Coast 
Crystal River Springs 
Homosassa Springs 
Bartow Power Plant 
Big Bend Power Plant 
Warm Mineral Springs 
Fort Myers Power Plant 

Location 
(county) 

Volusia 
Brevard 
Brevard 
Indian River 
St. Lucie 
Palm Beach 
Broward 
Broward 

Citrus 
Citrus 
Pinellas 
Hillsborough 
Sarasota 
Lee 

Date 
built 

1959 
1965 
1961 
1945c 
1946 
1926 
1960 

1958 
1970 

1958 

Maximum 
1-d count# 

(year) 

144 (2004)d 
241 (1997t 
510 (1998)e 

65 (1999/ 
99 (1996/ 

409 (2001)£ 
221 (2003t 
290 (2001/ 

301 (2000f 
123 (1999)8 

102 (1999)0 

333 (2003t 
74 (2003)h 

434 (1996l 

Typical 
winter water 
temperature• 

22.5°C 
14-22°Cb 
19-20°C 
14-23°Cb 
15-20°Cb 

26°C 
26°C 
25°C 

23.7°C 
22.2°C 

18-23°Cb 
21-27°C 
24-27°C 

20°C 

• Temperatures of power plane outfalls were provided by plant operators. Outfall tem
peratures vary depending on weather, plant operating levels, and other factors that vary within 
and between years. The temperatures listed here reflect typical temperatures provided by 
utility operators, rather than maximum or minimum limits and are only broadly indicative 
of outfall temperatures, Temperatures of warm-water springs are from Rosenau eta/. 1977. 

b Power plant operates intermittently during winter months. 
c The H. D. King Power Plane at Ft. Myers was initially built in 1912, but operation of 

the once-through cooling system discharging heated water was not added until 1945. 
d Personal communication from Wayne Hartley and Richard Harris, Park Rangers, Blue 

Spring State Park, 2100 West French Avenue, Orange City, FL 32763. 
• Unpublished data from state-wide aerial manatee surveys, 1991-2003, Florida Fish and 

Wildlife Conservation Commission, Florida Fish and Wildlife Research Institute, 100 8'h 
Ave., SE, St. Petersburg, FL 33701. 

f Reynolds III, J. E. 1983 to 2003. Distribution and abundance of Florida manatees 
(Trichechus manatus latirostris) around selected power plants following winter cold fronts. A 
series of annual survey reports for the winters of 1982-83 to 2002-03. Prepared for Florida 
Power & Light Co., Environmental Services Department, Juno Beach, FL. 

8 Personal Communication, Joyce Kleen, Biologist, Crystal River National Wildlife 
Refuge, U.S. Fish and Wildlife Service, Crystal River, FL 34429. 

h Personal communication from Lucy Keith, Florida Fish and Wildlife Conserva
tion Commission, Florida Fish and Wildlife Research Institute, 100 8'h Avenue, SE, St. 
Petersburg, FL 33701. 

found at these 14 discharges, including 59.3% at the ten power planrs and 14.8% at the 
four natural warm-water springs (Table 2). 

There are also numerous secondary warm-water discharges used by small 
numbers of manatees (i.e., usually fewer than 10 at any one time). Some of these 
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Figure 2. Location of major warm-water discharges (power planes= P.P. and springs= 

Sp.) and passive thermal basins (T.B.) with at least one winter count of 50 or more or more 
manatees (Marine Mammal Commission 2003 and Florida Wildlife Research Institute, 
unpublished data), and the northern boundaries of winter manatee distribution in the early 
1950s (Moore 195la). 

refuges are natural springs; others are industrial outfalls, principally power plants 
and paper mills, with small discharges. Manatees also occasionally use sewage 
outfalls, whose effluents are not heated but may be slightly warmer than sur
rounding waters. Most secondary refuges appear to be temporary stopover points 
used during spring and fall migrations to and from major warm-water refuges 
(Deutsch eta!. 2000, 2003). 

Florida has 33 first-order magnitude artesian springs (i.e., discharges >100 ft3/s 
[2.83 m 3/s]) and about 200 second-order magnitude springs (i.e., discharges 
between 10 and 100 ft3/s [0.28 and 2.83 m 3/s]) (Scott eta!. 2002). They typically 
discharge water at nearly constant temperatures year round. Temperatures vary from 
spring to spring depending on factors, such as the amount of solar radiation water 
receives before filtering through porous rock into the aquifer, and the aquifer's 
depth, volume, and flow rate. In general, springs in the northern, central, and 
southern Florida discharge water at l0°-23°C, 22°-26°C, and 27°-31°C, 
respectively (Rosenau et al. 1977). Although all of Florida's first-order springs 
discharge water between 19° and 23°C, those now used by large numbers of 
overwintering manatees are at least 22°C. In addition to the three first-order springs 
now used as major warm-water refuges by manatees, there are 17 other first-order 
springs, all in north-central Florida, with water temperatures of 222°C (Fig. 3). 
Most springs in southern Florida are water-table springs whose flow rates and 
temperatures are more variable than those of artesian springs and depend largely on 
seasonal rainfall and soil saturation. 

Although only four springs are now used regularly by large numbers of 
overwintering manatees, human modifications have limited or precluded manatee 
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Table 2. Counts of manatees at major warm-water discharges on the East and West 
coasts of Florida during a statewide survey 5-6 January 2001 (Florida Fish and Wildlife 
Research Institute, unpublished data)". 

#of Percent of Percent 
Manatees coastal total 

Location count count count 

Ease Coast 

Blue Spring 112 7.4 3.4 
Reliant Energy Power Plant 0 0 0 
Cape Canaveral Power Plant 457 30.0 13.9 
Vero Beach Power Plant 3 0.2 0.1 
Fort Pierce Power Plant 19 1.3 0.6 
Riviera Beach Power Plant 409 26.9 12.5 
Fort Lauderdale Power Plant 144 9.5 4.4 
Fort Everglades Power Plant 148 9.7 4.5 

Total: All major East Coast discharges 1,292 85.0 39.4 
Total: Ocher East Coast areas 228 15.0 7.0 
Total: Ease Coast 1,520 100.0 46.4 

West Coast 
Kings Bay 296 16.9 9.0 
Homosassa Springs/Blue Waters 50 2.8 1.5 
Bartow Power Plane 10 0.6 0.3 
Big Bend Power Plant 316 18.0 9.7 
Warm Mineral Springs 30 1.7 0.9 
Fort Myers Power Plant 434 24.7 13.3 
Total: All major West Coast discharges 1,136 64.7 34.7 
Total: Other West Coast areas 620 35.3 18.9 
Total: West Coast 1,756 100.0 53.6 

TOTALS 
Total: All major discharges 2,428 74.1 
Total: All ocher areas 848 25.9 
Total count 3,276 100.0 

• Florida Fish and Wildlife Conservation Commission, Florida Fish and Wildlife Research 
Institute, 100 Eighth Avenue, S.E., St. Petersburg, FL 33701. 

use of other springs that may have been used more frequently in the past. 
Constraints on current use include locks, dams, fences, and silted in spring runs 
that prevent or restrict manatee access. For example, Silver Spring on the Oklawaha 
River (a tributary of the St. Johns River) is blocked by a downstream dam, Rainbow 
Spring on the Withlacoochee River is obstructed by a downstream dam and lock, 
and the main boil at Homosassa Springs is blocked by a fence across the spring run. 
Other springs no longer exist because of ground water pumping for domestic, 
agricultural, and industrial purposes or simply being capped to allow development 
(Rosenau eta!. 1977). The average annual flow rate at Blue Spring declined by 13% 
between the periods 1932-1975 and 1985-1994/ and Vergera (1994) predicted it 

2 Suczy, P., R. Hupalo and R. Freeman. 1998. Minimum flow determination for Blue Spring, 
Volusia County: The relationship between ground water discharge and winter refuge for manatees. St. 
Johns River Water Management District. Palatka, FL. 73 pp. 
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Figure 3. Location of Florida's first-order magnitude (discharges >100 ft3/s [2.83 m3/s]) 
artesian springs with water temperatures 22°C or higher (Scott et al. 2002). 

could decrease another 16% by 2010 if expected increases in ground water use are 
not controlled. 

Still other springs may have been available to manatees several thousand years 
ago when sea levels were lower. Rosenau et al. (1977) list 16 submarine springs, 
most of which are in the Gulf of Mexico off Wakulla and Taylor counties in 
northwestern Florida and between Tampa Bay and Crystal River; two are located 
along the Atlantic coast off St. Augustine in northeastern Florida. Those farthest off 
shore include Mud Hole Spring 24 km northwest of Naples in water 13m deep off 
southwestern Florida, Ray Hole Spring 3 7 km southeast of Apalachee Bay in water 
12 m deep off northwestern Florida, and Red Snapper Sink 35 km southeast of St. 
Augustine in water 27 m deep. 

Passive thermal basins-Passive thermal basins are confined areas that retain heat 
from direct solar radiation or biodegradation of organic deposits (Smith 2000). 
They usually include dredged basins or naturally deep holes where circulation 
patterns and thermoclines delay cooling and thereby create temporary pockets of 
relatively warm water (Smith 2000). Passive thermal basins differ from warm-water 
refuges in that they lack a steady inflow of warm water. As such, their ability to 
retain elevated temperatures during long or intense cold periods is far more limited 
than warm-water refuges. 

In the central third of the Florida Peninsula, manatees tend to use thermal basins 
as migratory stopover sites during relatively brief or mild cold periods (Deutsch 
eta!. 2000, 2002, 2003). However, in the southern third of Florida where winter 
temperatures are milder, thermal basins can serve as functional equivalents to 
warm-water discharges. At least four of these sites have had winter counts of 50 or 
more manatees (Fig. 2). The site with the highest winter count of manatees is 
a dredged canal at Port of the Islands on Florida's southwestern coast, where up to 
240 manatees have been counted during cold periods (Florida Marine Research 
Institute, unpublished data). The other three thermal basins include Matlacha Isles, 
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Table 3. Proportion and number of cold-related deaths in winter months for selected 
counties in Florida from December 1986 through March 2004 (Florida Fish and Wildlife 
Research Institute, unpublished data). 

Percentage of cold-stress deaths (no./total deaths) 

County December January February 

Counties with major springs 
Citrus 10% (1/10) 10% (1/10) 17% (3/17) 
Volusia (St. 

Johns R. only) 0% (0/0) 0% (0/3) 33% (1/3) 

Counties with power planes 
Brevard 8% (4/52) 40% (37/93) 17% (11/63} 
Palm Beach 15% (2/13) 0% (0/22) 7% (2/28) 
Broward 13% (118) 10% (2/20) 0% (0118) 
Hillsborough 23% (3/13) 0% (0/11) 0% (017) 
Pinellas 0% (0/6) 57% (417) 29% (217) 
Lee 4% (2/52) 24% (20/85) 15% (10/66) 

Southernmost counties with no springs or power plants 
Dade 0% (0/16) 5% (1/20) 0% (0/18) 
Monroe 8% (l/13) 19% (4/21) 0% (0/22) 
Collier 9% (4/44) 22% (8/37) 32% (12/38) 

Fouc month 
March total 

0% (0/21) 9% (5/58) 

0% (0/4) 10% (1110) 

6% (4/67) 20% (56/275) 
9% (1/11) 7% (5174) 
8% (1/12) 7% (4/58) 
0% (0/18) 6% (3/49) 

12% (2/17) 22% (8/37) 
1% (1/124) 10% (3 3/327) 

0% (0/18) 
0% (0/15) 
3% (2/59) 

1% (1/72) 
7% (5/71) 

15% (26/178) 

a canal system off Matlacha Pass in Lee County with a count of 125 (Mote Mar.i_ne 
Laboratory, unpublished data), the so-called "Pit," a 12-m deep basin along Ten
mile Canal off the lower Caloosahatchee River also in Lee County with a count of 50 
(Mote Marine Laboratory, unpublished data), and Coral Gables Canal south of 
Miami in Dade County with a count of 56 (Florida Wildlife Research Institute, 
unpublished data). During the January 2001 manatee survey, 6.5% of the total 
count was made in two southernmost Florida counties (i.e., Dade and Monroe), 
where thermal basins are the primary available warm-water habitats. Because the 
locations of thermal basins are poorly known and because manatees using them may 
spend most of their time at depth beneath cold surface water layers in turbid water, 
the overall percentage of manatees seen using thermal basins during aerial surveys 
almost certainly underestimates the actual percentage using them. 

Cold-Related Deaths 

Necropsies of manatee carcasses recovered in winter suggest that thermal basins 
in southernmost Florida provide somewhat less protection against cold stress than 
natural warm-water springs in more northern parts of the state (Table 3) . In the 
three southernmost counties which lack warm water discharges formed by power 
plants or major warm water springs (i.e., Dade, Monroe, and Collier), cold stress is 
listed as the cause of death for 10.0% of total mortaliry (32 of 321) during winter 
months from December 1986 through March 2004. In the two northern counties 
with natural warm-water springs (i.e., Citrus and the St. Johns River portion of 
Volusia), cold stress accounted for 8.8% of all winter deaths (6 of 68 deaths) over 
the same period even though water temperatures outside the discharge areas are 
much colder than waters in southernmost Florida. 
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These rates of cold stress were comparable to or lower than counties with major 
power plant outfalls. In the southernmost counties with power plants used by 
manatees (i.e., those in Broward, Palm Beach, and Lee) the proportion of cold-stress 
related deaths averaged 9.2% of total winter mortality (42 of 459 deaths). However, 
in more northerly areas, such as Tampa Bay on the west coast where manatees rely 
on power plant outfalls in Hillsborough and Pinellas Counties, cold stress 
accounted for 12.8% (11 of 86 deaths) of all winter deaths. The county with the 
highest number (57) and proportion (20.4%) of cold-related deaths was Brevard, 
where coastal waters are colder than other counties with power plants, and the two 
power plant outfalls used by manatees sometimes fall below l8°C. 

The high proportion of deaths in Brevard County was strongly influenced by 
deaths during the winter of 1989-1990 when a severe cold front in the last week of 
1989 caused an unusually high number of deaths. Between December 1989 and 
March 1990, 31 of 49 deaths in this county were attributed to cold stress. If these 
deaths are excluded from the long-term average, the proportion of winter cold 
stress-related deaths between 1986 and 2004 declines to 11.1% (25 of 226 deaths), 
which is only slightly greater than the proportions of cold stress in southernmost 
Florida and counties with major warm-water springs. The effects of this cold front 
on manatees were far less significant in other parts of Florida. For example, between 
December 1989 and March 1990 there were no deaths recorded due to cold or any 
other causes in the three southernmost counties and only one death unrelated to 
cold was recorded in the two counties with warm water springs used by manatees. 

Manatee Movements and Population Structure 

Resightings of identified individuals (Moore 1951b, Hartman 1979, Reid et al. 
1991, Beck and Reid 1995) and telemetry studies (Beeler and O'Shea 1988; 
Rathbun et al. 1990; Weigle et al. 2001; Deutsch eta!. 2002, 2003) show manatees 
to be highly independent in their behavior and movement patterns, but have a high 
degree of site fidelity to individual refuges or groups of refuges. Other than cow-calf 
pairs that remain together for one or two years, and mating groups (e.g., 2-18 
animals) that persist for periods of a few hours to a few weeks (Rathbun eta!. 1995), 
the formation of pairs or small groups is usually ephemeral. 

Studies also suggest that manatees are remarkable navigators exhibiting a high 
degree of sire fidelity. Most manatees return annually to specific warm-water refuges 
or groups of refuges (Rathbun et al. 1990; Reid et al. 1991; Deutsch eta!. 2000, 
2003). They also return repeatedly to other aquatic features (e.g., feeding areas, 
resting areas, freshwater sources, and travel corridors) spread over hundreds of 
kilometers of intricate coastal waterways. Based on their movements and seasonal 
ranges, Florida manatees have been divided into four relatively discrete sub
populations for management purposes (Fig. 4)-two on Florida's east coast and two 
on the west coast (U.S. Fish and Wildlife Service 2001). 

East coast subpopulations-Two manatee subpopulations have been identified along 
Florida's east coast. The upper St. Johns River subpopulation (currently numbering 
about 165 manatees) relies on a single major warm-water refuge (i.e., Blue Spring). 
Telemetry studies reveal that these animals generally remain in the St. Johns River 
system year-round (Bengtson 1981). During winter, manatees at Blue Spring 
undertake routine feeding excursions to nearby grassbeds along the river and in 
Lake Beresford, about 10 km downstream. 
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Figure 4, Approximate geographic boundaries of four identified Florida manatee sub
populations (U.S. Fish and Wildlife Service 2001). 

In contrast co manatees in the St. Johns River, the Atlantic coast subpopulation, 
which numbers about 1,500 animals (Craig and Reynolds 2004), relies principally 
on five power plant outfalls spread over 260 km of shoreline between Cape 
Canaveral and Fort Lauderdale. Telemetry studies (Deutsch et al. 2000, 2003) 
document a wide variety of seasonal movement patterns within this subpopulation. 
Some East Coast animals appear to be year-round residents that return to the same 
outfall each winter and remain within a few tens of kilometers of the outfall 
throughout the summer. Others rely principally on a single outfall, but migrate 
hundreds of kilometers north in summer. For the most part, those using northern 
outfalls near Cape Canaveral move farthest north in summer, while those using 
southern outfalls may migrate only as far north as Cape Canaveral. Still other 
manatees use two or more outfalls, with the northern refuges serving as spring or 
fall stopover sires and the southern refuges used in mid-winter. Interestingly, 
among nearly 80 animals tracked between 1986 and 1998 (Deutch eta!. 2000, 
2002), none overwintering at power plant outfalls moved farther south than 
northern Biscayne Bay. Also, no animals captured for tagging south of Miami 
moved north to use power plant oufalls. 

During winter, manatees at warm-water refuges along the Atlantic coast 
undertake regular feeding forays to grass beds located within a few tens of kilometers 
of plant outfalls (Marine Mammal Commission 1989, Deutsch eta!. 2002, 2003). 
Sightings of animals known to overwinter at refuges along the Atlantic Coast are very 
infrequent at Blue Spring in winter. Similarly, animals known co overwinter at Blue 
Spring are almost never seen at Atlantic Coast refuges in winter. Such a pattern 
supports the separation of Atlantic Coast and upper St. Johns River populations into 
two groups. 

West coast subpopulations-Two separate subpopulations also have been identified 
on Florida's the west coast, although movements between them may be more 
frequent. The northwestern subpopulation, numbering at least 400, overwinters at 
warm-water springs at the head of the Crystal and Homosassa Rivers, while the 
southwestern subpopulation, numbering at least 1,300 animals, relies principally 
on power plant outfalls in Tampa Bay and the Caloosahatchee River. At least some 
of the rapid growth of the northwestern Florida subpopulation over the past 30 yr 
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has been attributed to the immigration of animals from the south (Powell and 
Rathbun 1984). 

Manatees at the Crystal and Homosassa rivers feed in a network of creeks and 
marshes running about 11 km downstream to the coast (Marine Mammal Commis
sion 1984, Rathbun et al. 1990). Those using power plants in Tampa Bay forage in 
grassbeds scattered around the Bay (Weigle et al. 2001), and those at the Fort Myers 
power plant move downstream to San Carlos Bay, Pine Island Sound, and Charlotte 
Harbor about 15-25 km away. 3 Manatees often follow a diel foraging pattern. At 
Blue Spring (Bengtson 1981) and Crystal River (Rathbun et al. 1990), they tend to 
stay near spring vents in early morning, disperse to nearby grassbeds in late morning 
and afternoon as temperatures rise, and return to the spring discharges in the evening 
or at night as temperatures drop. At other sites, such as the Big Bend power plant in 
Tampa Bay and the Matlacha Isles thermal basin, the reverse seems to occur with 
animals feeding away from refuges at night and returning during the day (Barton and 
Reynolds,4 Deutsch et al. 2002). 

Genetic exchange-Some interbreeding likely occurs among the four regional 
groups. This is supported by studies that reveal no clear genetic differences among the 
four subpopulations (Garcia-Rodriguez et al. 1998). Genetic studies also show that 
Florida manatees have remarkably low genetic diversity indicative of either a founder 
effect or a major bottleneck of evolutionary significance (Garcia-Rodriguez et al. 
2000). The latter could result from ( 1) the relatively recent arrival of a small founding 
population, (2) reducing a population to very low numbers (e.g., a few tens of animals), 
or (3) maintaining a somewhat larger group at a low level for an extended period of 
time (Frankel and Soule 1981, Amos and Harwood 1998, Waldick eta!. 2002). 

Prehistoric and Historic Human Exploitation and Climate 

Fossil remains document the presence of modern manatees, T manatus, in Florida 
since the early Pleistocene about 1.1-1.5 million yr ago (Morgan and Hulbert 
1995, Domning5

). Whether they have been present continuously since then is less 
clear. About eight glacial-interglacial cycles have occurred over the past 800,000 yr, 
each lasting about 100,000 yr (Williams et al. 1993, Roberts 1998). It is unclear 
whether glacial phase temperatures in Florida fell to levels that could have 
prevented manatee survival. Crowly and North (1991) suggest that, during the last 
glacial maximum 20,000-14,000 B.P., average annual temperatures south of the 
Laurentide ice sheet, which extended south to present day Illinois and Ohio, were 
about 10°C cooler then present, but that winter temperatures, made more severe by 
polar fronts flowing south over the ice sheet, were perhaps 15°-20°C cooler in 
Tennessee and South Carolina. Differences between current and glacial period 
temperatures decline towards the tropics. While it is unclear how much colder it 
was in Florida, sparse estimates for the tropics during the last glacial maximum are 

3 Lefebvre, L., and K. Frohlich. 1986. Movements of radio tagged manatees in southwestern Florida, 
January 1985-March 1986. U.S. Fish and Wildlife Service and Florida Department of Natural 
Resources. Unpublished report 1-87. 

4 Barton, S. L., and J. E. Reynolds, III. 2002. Manatee use of Matlacha Isles, a secondary winter 
refuge site in southwestern Florida. Technical Report No. 849. Mote Marine Laboratory. Sarasota, FL. 
33 pp. 

5 Daryl P. Damning, Department of Anatomy, College of Medicine, Howard University, 
Washington, DC, December 2003. 
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about 4°-5°C cooler (Crowley and North 1991). During the previous interglacial 
period (i.e., the Eemian interglacial that occurred 125,000 B.P. and lasted about 
11,000 yr) temperatures may have reached within 2°C of the current interglacial 
phase (i.e., Holocene), with sea level rising to within a few meters of the present 
(Roberts 1998). Many species shifted their geographic distribution thousands of 
kilometers north and south in response to these climatic cycles (Bennett 1997). 

Also unclear is the condition of Florida's artesian springs during past geologic 
periods. Since the beginning of the Holocene (about 11,000 B.P.), the geological 
structure supporting artesian springs has likely changed little, with springs 
concentrated in central and northwestern Florida and nearly absent in southern 
Florida. However, flow rates, temperature, and their accessibility to open rivers may 
have changed significantly in response to climate cycles. During particularly dry 
periods, some Florida springs may have been reduced to isolated waterholes. 
Pending better information on spring conditions at different times throughout the 
Holocene, assessments as to their possible use by manatees must remain speculative. 
Nevertheless, manatee fossils dating from uncertain time periods between the late 
Pleistocene and early Holocene (126,000-10,000 B.P.) have been recovered 
throughout northern Florida in areas where warm-water springs are now prominent 
features. Among these are sites along the Oklawaha, Santa Fe, Waccasassa, and 
Withlacoochee rivers; from Rainbow, Rock, Wekiva, and Poe springs; and in Taylor 
County (Florida Museum of Natural History Vertebrate Paleontology Collection, 
www.flmnh. ufl.edu/databases/ mammals). 

Paleoindian period (12,500-9,500 B.P.)-When humans first arrived in Florida 
during the final phase of the last ice age, Florida temperatures likely averaged 
several degrees cooler (Roberts 1998), sea level was perhaps 40-60 m lower 
(Crowley and North 1991), and the peninsula was twice its current width with the 
western shoreline roughly 160 km farther west, and the northeastern shoreline up 
to a few tens of kilometers farther east near what is now the continental shelf break 
(Milanich 1994). The northern half of the peninsula was an arid upland interspersed 
with more hospitable river drainage systems (Milanich 1994, Dickel and Doran 
2002), while the southern half (i.e., what is now the Everglades and Florida Bay) 
was a dry, treeless savanna (Griffin 1988).6 

Between 11,500 and 10,000 B.P., an abrupt increase in global temperatures marked 
the dawn of the Holocene. In many locations temperatures rose to levels a few degrees 
warmer than those of today and persisted through a long, climatically stable period 
called the "hypsithermal interval" (Deevey and Flint 1957). Although the beginning 
(11 ,000-7000 B.P.) and end (5 500-2600 B.P.) of this period are equivocal (Deevey and 
Flint 1957, Crowley and North 1991, Roberts 1998), it is widely recognized as the 
Holocene's warmest, and by 9000 B.P. most of the Laurentide Ice Sheet had dis
appeared (Crowley and North 1991). Precipitation trends were more variable and 
warmer temperatures in northern Florida would have increased the temperature of 
water percolating into aquifers to levels above those of the present. Southern Florida, 
however remained a dry savanna without apparent rivers to provide manatee habitat. 

There is evidence that Florida's earliest Paleoindians hunted manatees. The 
vertebrate paleontology collection of the Florida Museum of Natural History in 
Gainesville includes a "modified" manatee rib (UF 156808) from an Oklawaha 
River site and two others with "cut marks" (UF 135791) from a Withlacoochee 

6 
Griffin, J. W. 1988. The archeology of the Everglades National Park: A synthesis. Prepared for the 

National Park Service by the Southeast Archeological Center, Tallahassee, FL. 
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River site, all dating ca. 10,000 B.P. Waller (1970), as cited in Cumbaa (1980), also 
describes large quantities of cut and worked manatee bone mixed with Paleoindian 
and later archaic period artifacts in river bottoms below shallow stream fords on the 
Chipola (Gulf County), Santa Fe (Gilchrist County,) and Withlacoochee (Citrus 
County) rivers. Waller concluded that these bone accumulations reflected kill sites 
used by early hunters over long periods of time. Whether Paleoindians hunted 
manatees at springs is unclear; however, there is evidence they used springs and 
shallow river crossings to ambush big game. Mammoth bones with butchering 
marks (Waller 1970) and a chert projectile point embedded in an .extinct bison 
skull (Webb et al. 1984) have been found at shallow river crossings in Florida and 
studies at Wakulla Spring, Honsby Spring, Ichetucknee Springs, and the Wicassa 
River show that Paleoindians were living around springs and hunting extinct 
species of megafauna in those areas (Scott et al. 2002). 

Archaic periods (9500-2400 B.P)-The beginning of the archaic period is marked 
by a change from nomadic big-game hunting traditions to a more sedentary life 
style dominated a diet of fish, mollusks, and other aquatic species (Milanich 1994, 
Dickel and Doran 2002). In the early archaic (9500-6900 B.P.), encampments were 
established at various springs (Scott et al. 2002) and along waterways such as the St. 
Johns River, Oklawaha River, and Florida's southwestern coast (Milanich 1994). 
The exploitation of manatees during this period, however, remains enigmatic. The 
only well-dated evidence we found of manatee use was a manatee rib fashioned into 
an unusually large atlatl weight/handle recovered from an early archaic (7 400 B.P.) 

human burial pit (the Windover site) near Titusville between the Atlantic Coast 
and the St. Johns River (Penders 2002). To the authors' knowledge, this is the 
earliest and only manatee bone found in a clearly dated archeological context in 
Florida that was fashioned into a tool by Pre-Columbian natives. 

During the middle (ca. 6900-4000 B.P.) and late (4900-2400 B.P.) archaic 
periods, rainfall in both southern and northern Florida increased. By 5500-4500 
B.P. both Lake Okeechobee and the Everglades assumed a recognizable form and 
rapidly melting glaciers had elevated sea level to within a few meters of current 
levels in Florida. With average temperatures above those of today and solar-heated 
water flowing through the Florida Everglades, winter habitat in southern Florida 
may have become even more suitable for manatees than it is today. Water 
temperatures and discharge rates at major springs in northern Florida also were 
likely higher and better able than today to support overwintering manatees. 

These conditions likely continued into the late archaic period (4900-2400 B.P.) as 
human populations continued increasing and regionally distinctive cultural traditions 
evolved. Major population centers developed along coastal and river wetlands that are 
today considered prime manatee habitat, including the central St. Johns River, 
southwestern coast from Charlotte Harbor to the Ten Thousand Islands (Milanich 
1994). During this period, fine mesh nets were developed to catch fish, and perhaps also 
manatees, in tidal creeks of southwestern Florida (Marquardt 1999), where Milanich 
(1994) concluded "late archaic villagers ... apparently ate nearly everything that was 
available along the coast." 

Although middens on major Florida rivers and springs, such as Blue Spring,7 

attest to human presence during archaic periods, very few have yielded manatee 

7 Sassaman, K. E. 2003. Sr. Johns archeological field school 2000-2001: Blue Spring and Pontoon 
Island State Parks. Technical Reporr 4. Laboratory of Southeastern Archaeology. Dept. of 
Anthropology. University of Florida. Gainesville, FL. 213 pp. 

ED_00011 OPST _00000428-00016 



FOIA 2014-009508 Interim 2 

LAIST AND REYNOLDS, III: FLORIDA MANATEES 755 

remains. Cumbaa (1980) cites reports of manatee remains in middens at the Belle 
Glades site near Lake Okeechobee (Willey 1949), at Crystal River, and at the Tick 
Island and Bluffton sites on the St. Johns River (Florida State Museum archeology 
collection); however, the reports do not identify the number, context, or age of the 
manatee bones and some or all could have been from post archaic midden levels. 

Post Archaic (400 B.C.-A.D. 1550)-From the end of the late archaic period (ca. 
2400 B.P.-400 B.C.) to the arrival of the first Europeans in the late 1500s, climatic 
conditions became less stable. Short-term (e.g., decadal) climate variations were 
superimposed on longer term cycles, such as the "Medieval Optimum" (ca. A.D. 

1100-1300) with warm temperatures comparable to the present, and the "Little Ice 
Age" (ca. A.D. 1300-1850) when temperatures averaged one or two degrees 
Centigrade cooler, sufficient to stop and even reverse glacial retreat in some areas 
(Fagan 2000). During this period human populations may have reached several 
thousand in locations now important to manatee, including Crystal River,8 the 
Charlotte Harbor-Pine Island Sound area of southwestern Florida (Marquardt 1992, 
1999), and the St. Johns River (Milanich 1994). 

A few manatee bones have been recovered from shell middens dating from the 
end of the late archaic up ro the 1500s, but chey are rare. A few manatee bones have 
been found in middens in the Crystal River area, including one from a midden 
dating between A.D. 500 and 1300.8 Griffin,6 citing Wing (1984) also notes 
manatee remains at post-archaic sires in the Big Cypress National Preserve in the 
Everglades, but does not identify specific locations, numbers of bones, or the 
context in which they were found. It also is possible that the manatee remains 
referenced by Cumbaa (1980) were from this period rather than archaic periods. 
Given the rarity of manatee remains in shell middens, Hartman (1979) concluded 
that manatees were not a dietary staple, but rather an opportunistic supplement to 
more common foods. 

Post Spanish contact (A.D. 1550-1900)-Arrival of Spanish explorers in the mid-
1500s and the establishment of St. Augustine in 1565 ushered in a new and likely 
more intensive phase of manatee hunting. At the beginning of this period, global 
climates were still in the grip of the "Little Ice Age," with its long sequence of 
short-term changes from colder to warmer winters and back again (Fagan 2000). 
This would have made Florida less suitable for manatees than it is now. Southern 
Florida, with its near absence of artesian springs, may have become marginal winter 
habitat. 

During the 1700s at least some manatees used northern springs as warm-water 
refuges, Bartram (1791), in one of the earliest accounts mentioning manatees in 
Florida, describes the skeleton of a manatee he saw on the bank of Manatee Spring in 
the summer of 1774 that his guide told him had been killed by Indians earlier char 
winter. His guide also informed him that he " ... saw three of them (manatees) at one 
time in the spring." This is the first and only report prior to the 1900s providing an 
actual count of manatees at a warm-water spring. In the 1800s European and native 
hunters apparently killed "hundreds" of manatees for food (e.g., Brinton 1869 as cited 
in O'Shea 1988), with manatee numbers in various parts of Florida declining to 
a point that left "no doubt that the manatee (was) fast becoming extinct" (e.g., Canova 
1885 as cited in O'Shea 1988). They apparently were absent from the Crystal and 
Homosassa rivers (Hallock 1876 as cited in Powell and Rathbun 1984) where they 

8 Gary D. Ellis, Director, Gulf Archaeology Research Institute, 5990 N. Tallahassee Road, Crystal 
River, FL, January 2004. 
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are now abundant. Other records, however, conflict with the view that manatees were 
nearing extirpation in the late 1800s. True (1884) as cited in O'Shea (1988), refers to 
reports oflarge numbers of manatees in the Indian River on the Atlantic Coast and in 
southwestern Florida, and concluded that "the Florida manatee cannot yet be 
considered as threatened with extinction." Nevertheless, concern that manatee 
numbers had been severely reduced led the nascent state of Florida to enact a ban on 
all manatee hunting in 1893. 

Modern era (A.D. 1900-present)-During the first half of the 1900s, reports persist 
of manatees being taken for food or caught incidentally in fishing nets (Moore 
1951a, b; O'Shea 1988). Although at least a few manatees apparently overwintered 
at Blue Spring and Crystal River by the early 1900s (Hartman 1974, 1979; O'Shea 
1988), most manatees appear to have been concentrated in rivers and estuaries in 
the Everglades in southernmost Florida where Moore (1951b) concluded "that 
manatees have survived their persecution best." In Biscayne Bay (southeastern 
Florida) an airship officer reportedly saw "some 30 animals in a day" during an 
overflight on an unspecified date in the 1930s or 1940s (Barbour 1944 as cited in 
O'Shea 1988). 

By the mid-1960s the nuclei of current manatee subpopulations in the Crystal 
River and upper St. Johns River were already in place (Hartman 1979). In the 
winters of 1967-1968 and 1968-1969, when the first manatee counts were made at 
Crystal River, Hartman identified 63 individuals, 35 of which were seen both years. 
At that time local guides and fishermen unanimously advised that manatees were 
far more numerous in the area than at any previous time. At Blue Spring in the 
winters of 1970-1971 and 1971-1972, 11 and 18 manatees, respectively, were 
identified, seven of which were seen both years (Hartman 1979). Although great 
improvements have been made in manatee survey techniques since early surveys in 
the 1970s, recent counts (Table 1), suggest manatee abundance at both sites may 
have increased nearly tenfold over the past three decades. 

In hindsight, Glaser and Reynolds (2003) concluded that the late 1980s and 
early 1990s may have been a relative "golden age" for manatee recovery. Despite 
a lack of reliable abundance estimates for all but the small St. Johns River 
subpopulation (where each animal is known individually), other demographic 
indicators (e.g., Langtimm et al. 1998, Craig et al. 1997, Craig and Reynolds 2004, 
Runge et al. 2004) suggest that the total number of Florida manatees increased by 
some uncertain amount during this period, but that the two largest populations 
may have stabilized or declined slightly during the mid-1990s. 

DISCUSSION 

Historical Winter Habitat 

Although Moore (1951a) concluded that Florida manatees were limited to the 
southern third of Florida in winter before power plants influenced their 
distribution, we suggest his observations are not necessarily inconsistent with the 
hypothesis that natural springs in northern and central Florida were major, if not 
the principal winter habitats for manatees. A more northerly winter range seems 
consistent with evolving, although still very limited, understanding of manatee 
habitats in the prehistoric Holocene. It also seems possible that a long history of 
hunting pressure may have restricted manatees to southernmost Florida by the time 
Moore conducted his studies. 
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As noted above, data are not sufficient to determine if manatees were present in 
Florida throughout the last ice age; however, archeological evidence places manatees 
in northern Florida ca. 10,000 B.P. in areas where warm-water springs now occur. 
Although reduced rainfall and lower water tables at that time would have reduced 
spring discharges and perhaps left some springs as isolated water holes, other springs 
along major river systems may have remained accessible to manatees. Some springs 
now inundated by higher sea levels on the western Florida continental shelf (Scott 
eta/. 2002) also may have been available to manatees. Based on their rapid adoption 
of industrial outfalls as far north as Georgia to survive winter cold, it seems possible 
that manatees could have quickly learned to use available warm-water springs as 
winter refuges if they were accessible. Current winter use of Blue Spring now more 
than 140 mi upstream from the mouth of the St Johns River demonstrates that 
manatees could have reached current spring sites even though they may have been 
more than a hundred miles farther inland when sea levels were lower. 

With few natural predators and a diet encompassing many aquatic plants, it also 
seems possible that subpopulations numbering in the hundreds, and perhaps even 
a thousand or more, could have developed in a few hundred years or less around 
networks of warm-water springs on major river systems in northern Florida, such as 
the upper St. Johns, Oklawaha, Santa Fe, Withlacoochee, Homosassa, and Crystal 
rivers. If new information on spring temperatures and flow rates at various periods 
in the Holocene becomes available, the potential use of these habitats by manatees 
should be reassessed. Conversely, with a near absence of warm-water artesian springs 
in southernmost Florida, cooler winters at the dawn of the Holocene and even more 
recently during the Little Ice Age between 1300 and 1850 B.C. may have made 
southern Florida less suitable for overwintering manatees than it is today. 

The rare occurrence of manatee bones in middens of the period could be due at 
least in part, to .a reduction in manatee numbers by hunters before midden 
formations began in the early archaic (ca. 9500 B.P.). Also, as noted by O'Shea 
(1988), their rarity in middens may reflect a practice of leaving heavy manatee 
bones at kill sites, such as springs, where they could be carried off by alligators and 
other scavengers. 

With virtually all Paleoindian sites found to date located north of present-day 
Tampa Bay, Florida's first human inhabitants apparently occurred principally in 
northern parts of the peninsula or perhaps along more southerly coastal areas now 
submerged by higher sea levels. Given colder winters and few artesian springs and 
rivers in the southern part of the peninsula (i.e., south of what is now Key West and 
the Dry Tortugas), southernmost Florida may have provided poorer winter habitat 
for manatees than it does today. Thus, if warm-water springs north of present-day 
Tampa Bay were accessible to manatees and discharges were above 20°C, they may 
have supported a large proportion of Florida manatees. 

During post-archaic periods, human populations increased in key manatee 
habitats, such as the St. Johns River, along the Crystal River, and in the Charlotte 
Harbor area. The development of fishing nets during this period (Marquardt 1999) 
and an extensive reliance by pre-Columbian Indians on fish and shellfish in seagrass 
meadows for food (Walker 1992, Milanich 1994) suggests that post-archaic hunters 
had both an improved ability and opportunity to catch manatees. With arrival of 
European hunters in the middle of the Little Ice Age, we suggest that manatees 
numbers in southern Florida remained small or declined-perhaps to the low 
hundreds. By the late 1800s or early 1900s, the combined take of manatees by 
Indians and Europeans may have eliminated at least some subpopulations de-
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pendent on springs in northern Florida, while reducing other spring groups to 
perhaps a few tens of animals or less. 

The remarkably low genetic diversity in present-day Florida manatees could 
reflect the combined effects of a small founding group of manatees arriving in 
Florida from the West Indies at the end of the last ice age, coupled with the 
maintenance of subpopulations at low numbers by hunting over many millennia 
followed by further reductions by European hunters. 

Thus, the winter range of manatees through the mid-1900s may have been 
artificially restricted to southern Florida by persistent hunting through the 1800s 
and continued poaching into the mid-1900s. As poaching ended towards the mid-
1900s and power plants were built along Florida's east and west coasts, we suggest 
that migrating manatees from southernmost Florida quickly learned to use those 
outfalls as they provided warmer, more reliable winter habitat than thermal basins 
in southernmost Florida. This, in turn, reduced exposure to cold stress, enhanced 
their survival rates, and facilitated a recovery that continues for at least some 
subpopulations to this day. Their more northerly winter location also could have 
facilitated their reoccupation of natural springs located still farther north. 

If power plants are shut down or spring flows are lost or significantly reduced, will 
manatees move to warmer areas in south Florida? If so, what are the likely impacts? 

With cold stress-related deaths in southernmost Florida comparable to or lower 
than those in northern counties with power plants, one might expect a greater 
proportion of Florida manatees to overwinter in southernmost Florida than statewide 
manatee counts would indicate. The reason why this is not the case is unclear. It may 
be that cold-related deaths in southernmost Florida are not lower and they are 
underestimated because carcasses are hard to find in dense Everglades vegetation, or 
because a disproportionate number are too badly decomposed to determine the cause 
of death by the time they are found. It also is possible that manatee abundance in 
southernmost Florida is already near its carrying capacity and greater abundance is 
constrained by various factors, including a limited ability of available thermal basins 
or food resources necessary to support manatees through cold periods. 

Winter water temperatures even in southernmost Florida fall below potentially 
lethal levels for some manatees (i.e., below about 18°C) for periods of two weeks or 
more during cold winters, so manatees throughout Florida require localized areas 
where water remains warmer than 18°-20°C and preferably warmer than about 
22°C. Although two types of habitat meet this need-warm-water discharges and 
passive thermal basins-most manatees use the former. 

Site-fidelity patterns in manatees are likely transferred from generation to gener
ation as calves learn to use those refuges while accompanying their mothers (Reid et al 
1991 ). Similar site fidelity patterns ingrained in calves of humpback whales, as they 
accompany their mothers from tropical calving grounds to northern feeding areas, 
have been cited as the reason why humpback whales in the North Pacific and North 
Atlantic Oceans form similar discrete subpopulation units that return repeatedly 
to particular feeding areas (Clapham et al. 1993, and Calambokidis et al. 2001). 

Perhaps 75% or more of all Florida manatees rely on 14 warm-water discharges 
(10 power plant outfalls and 4 natural springs), most of which are located in the 
central third of the Florida Peninsula. All 10 plants are at least 30 yr old. Two of 
the 10 power plants (the Fort Myers and Fort Lauderdale plants) were recently 
repowered, thereby extending their expected operational lives for another 25-30 yr. 
Many of the others may be retired within the next 10-20 yr. This could eliminate 
nearly half of the major warm-water discharges now used by manatees. 
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Although major and minor power plant outfalls are used to varying degrees by 
perhaps two-thirds of all Florida manatees, fluctuating discharge temperatures and 
intermittent operations at some plants cause outfalls to periodically dip below l9°C 
during severe and prolonged cold periods, As a result, cold-related deaths can be 
common in counties with major power plant refuges, particularly in northern areas, 
such as Brevard County, However, with outfall temperatures remaining above 20°C 
through most winter periods, manatees are attracted to and appear to use them 
more than thermal basins. 

Temperatures of springs now used by large numbers of manatees fluctuate far less 
than power plant outfalls and remain at or above 22°C even in the coldest weather. 
Despite spring locations at the northern end of manatees' winter range, cold-related 
deaths at Crystal River and Blue Spring have been nearly absent even in the coldest, 
most prolonged periods of winter weather. Winter manatee survival may therefore 
depend on the availability of areas that stay unfailingly at or above 22°C Although 
other factors may be involved, the only two subpopulations clearly increasing in 
size at present are those dependent on warm-water springs. Manatees also appear to 

be in the process of reoccupying other warm-water springs in central and northern 
Florida, although this is impeded by human alterations that prevent or limit 
manatee access to some spring discharges. 

Southernmost Florida appears to offer somewhat less optimal winter habitat used 
by smaller numbers of animals than natural springs. Regional water temperatures 
can fall below l8°C for weeks at a time and the area has no natural warm-water 
artesian springs. Although as yet unknown thermal basins used by small numbers 
of animals (e.g., < 10) may occur, extensive radio-tracking and aerial survey studies 
over the past 20 yr indicate that undetected thermal basins used by large numbers 
of manatees are highly unlikely. Better information on the number and location of 
thermal basins and their temperature fluctuations in winter would help clarify the 
extent to which this region might support manatees. 

We suggest that the greater winter use of warm-water springs and power plant 
outfalls by manatees in central and northern Florida reflects a greater level of 
protection against winter cold stress compared to coastal waters at Florida's 
southernmost tip. As such, warm-water springs and power plant outfalls appear to 
be better able to sustain large numbers of overwintering manatees. We also note 
that, because of strong site fidelity patterns, manatees tend to remain near industrial 
ourfalls when their discharges are terminated or interrupted in winter (Laist and 
Reynolds, in press). Thus, the gradual loss of major power plant outfalls could result 
in a substantial decline in manatee abundance along the Atlantic Coast and in 
southwestern Florida. We believe few manatees now using power plants would move 
north to natural springs outside of their familiar range. If they moved to south
ernmost Florida, which also seems questionable, thermal basins may not be adequate 
to support large numbers of displaced manatees through especially cold winters. 

Conclusions 

The current winter distribution of manatees is similar to the species' likely 
historical winter distribution. Coastal power plants currently serve as functional 
equivalents to natural springs for purposes of providing habitat for manatees in 
winter. Perhaps two-thirds of all Florida manatees depend to varying degrees on 10 
plants located in areas where alternative, natural warm-water refuges are either not 
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available or are rare. If these plants are retired, manatees will become increasingly 
dependent on natural warm-water springs in central Florida and thermal basins in 
southernmost Florida. Human development, however, now obstructs manatee 
access to some springs, and other springs face threats of reduced flow rates due to 
expanding human withdrawals of water from aquifers. In addition, habitats in 
southernmost Florida have been radically altered by channelization of the 
Everglades, agricultural runoff, and other factors affecting water quality, and it 
currently may be unable to support larger numbers of manatees in winter. 

In light of this situation, there is an urgent need to develop a forward-looking 
research and management strategy aimed at identifying and maintaining a long
term network of warm-water refuges to meet the thermoregulatory needs of 
overwintering Florida manatees. Possible alternative actions include efforts to 
enhance manatee access to natural warm-water springs currently unused or little 
used, and to create alternative warm-water habitats. 
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Introduction 

The Florida manatee, Trichechus manatus latirostris, is a subspecies 
of West Indian manatee that occurs almost exclusively in the 
southeastern United States at the northern limit of the species' 
range [1]. Florida manatees, particularly juveniles, are vulnerable 
to death from cold stress when water temperatures fall below 18-
20uC for long periods of time, or to temperatures of 10-12uC or 
less for periods of a few days or less [2]. Although some areas of 
Florida (e.g., southeast Florida) are less prone to cold tempera
tures even in southernmost Florida water temperatures can fall 
seve~al degrees below 18uC for a week or more at a time and to 
10uC for shorter periods in cold winters [3]. To survive such 
periods almost all Florida manatees remain near pockets of warm 
water called "warm-water refuges." Two functional categories of 
warm-water refuges have been identified [3,4]: (1) discharges 
formed by the constant outflow of warm water mainly from 
natural springs or power plants, and (2) passive thermal basins 
(PTBs) heated by solar radiation, ground water seeps, or microbial 
degradation of benthic organic material. Most PTBs are e'.ther 
deep basins warmed by the sun in the day that cool slowly at mght, 
or basins where warm, salty water is trapped beneath a layer of 
lighter fresh water from upstream runoff that slows cooling long 
enough to support animals through brief cold periods [5]. 

PLOS ONE 1 www.plosone.org 

Calves learn to use individual refuges or sets of refuges by 
following their mothers during the first year of life and typically 
continue to use those sites as they age [6]. Because of their fidelity 
to refuges, Florida manatees occur in four relatively discrete 
regional subpopulations [7], also called management units 
(Figure 1): (1) the upper St. Johns River, (2) the Atlantic Coast, 
(3) Northwest Florida, and (4) Southwest Florida. As water 
temperatures rise in spring, animals disperse from refuges into 
overlapping ranges along the Atlantic and Gulf of Mexico coasts, 
but rarely move between coasts [6]. 

Warm-water refuges used regularly by more than a few animals 
are well known and many have been subject to annual winter 
counts since at least the 1980s [7,8]. The largest manatee 
aggregations occur at power plant outfalls and springs. All power 
plant outfalls now used by manatees are at least 35 years old. 
Although several plants have been or are currently being 
modernized to extend their operational lives for a few decades 
(i.e., Ft. Myers plant, Ft. Lauderdale plant, Port Everglades plant 
(now the Port Everglades Energy Center), Cape Canaveral plant 
(now the Cape Canaveral Energy Center), and the Riviera p!ant 
(now the Riviera Beach Energy Center)), others may be ret'.red 
within a few years due to outdated technology and high operating 
costs [3,4]. Experience with past shut-downs of power plant and 
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industrial outfalls suggests that a potentially large portion of 
manatees accustomed to using them will remain near those sites 
rather than move long distances to find a comparable site [3]. 
Thus, unless another suitable refuge is nearby and known to 
animals, many are likely to sustain high rates of cold-stress death 
when plants close [4]. Because of this, eventual plant retirements 
are recognized as a significant long-term threat to Florida 
manatees [9], and resource managers, particularly those with the 
Florida Fish and Wildlife Commission, have begun to protect and 
enhance selected warm-water refuges to sustain regional subpop
ulations after power plants are retired. 

Refuge temperatures fluctuate to varying degrees depending on 
refuge type, location, and weather conditions; thus different 
refuges provide different levels of protection against cold stress. 
Whereas discharge temperatures at warm-water springs remain 
nearly constant year-round in all weather conditions, they can 
fluctuate considerably at power plants. When ambient water 
temperatures fall to the low teens in extreme cold weather, which 
is most common in the northern and central thirds of the state, 
once-through cooling systems at power plants are often unable to 
elevate discharge temperatures high enough to prevent manatee 

cold stress. Prolonged cold periods or reductions in freshwater flow 
also can cause PTBs to cool to potentially lethal temperatures. To 
classify the ability of different refuges to meet manatee thermal 
requirements in mild, cold, and severe cold winter conditions, the 
Florida Fish and Wildlife Commission, U.S. Fish and Wildlife 
Service, and U.S. Geological Survey recently developed a system 
to rank refuges into three different categories of reliability (Ronald 
Mezich, Pers. Comm. 11 September 2011. Wildlife Biologist, 
Florida Fish and Wildlife Commission, Tallahassee Florida ): (1) 
high quality refuges (mostly springs) that maintain water temper
atures at . 22uC in all weather conditions; (2) medium quality 
refuges (mostly power plants and some PTBs) that remain . 22uC 
in mild winters conditions but can fall to 18uC during severe cold; 
and (3) low quality refuges (mostly PTBs and power plants that 
operate intermittently) that remain . 20uC in mild winters but 
have no reliable minimum temperature in severe cold. 

Florida manatees are listed as "endangered" under the U.S. 
Endangered Species Act and Florida state law, but the U.S. Fish 
and Wildlife Service is considering reclassifying them as threatened 
[1 0,11]. The proposal has been controversial due to uncertainties 
about (1) when power plants used by manatees will be retired, (2) 
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whether manatees using plants will be able to find alternative 
refuges, and (3) whether alternative refuges are adequate to 
support current numbers of manatees after plants close. Although 
the number of manatee deaths due to plant closures will depend in 
part on the number of manatees that rely on plant outfalls and the 
availability of alternative refuges, there has been no systematic 
attempt to quantify the proportion of animals using different types 
of refuges either statewide or by regional subpopulation. The 
closest efforts in this regard are two recent studies to estimate 
manatee carrying capacity; one estimated warm-water carrying 
capacity for each of the four regional subpopulations based on 
expert opinion [12] and the other did so for 11 specific warm
water sites (mostly springs) based on estimates of warm-water area 
at the site and nearby food resources [13]. To improve assessments 
of refuge use patterns and the extent to which refuges other than 
power plants may be able to support regional manatee subpop
ulations as power plants close, we provide the first attempt to 
quantify the proportion of Florida manatees using different types 
of warm-water refuges statewide and regionally. We also evaluate 
the effectiveness of different refuge types to prevent cold-stress 
manatee deaths and suggest future management actions. 

Methods 

Since 1991 the Florida Fish and Wildlife Research Institute 
(then the Florida Marine Research Institute) has organized annual 
state-wide winter counts called "synoptic surveys." Those surveys 
attempt to count a maximum number of animals at all regularly 
used refuges, as well as some other waterways where scattered 
sightings occur during winter cold fronts when manatees aggregate 
at refuges in greatest numbers. To avoid double counting, counts 
are conducted in one or two days with each of Florida's east and 
west coasts surveyed in a single day. To evaluate the number of 
manatees using different warm-water refuge types we examined 
the distribution and counts for each refuge type during surveys 
from 1999 to 2011. At least one survey was conducted in every 
year except 2008, when no survey was conducted due to unusually 
mild weather. In years when more than one survey was conducted, 
we used the survey producing the highest count. 

Survey data were recorded county-by-county listing the number 
of manatees counted at known, named refuge locations where at 
least a few manatees occur every year. Counts at named refuges 
were made either by aerial survey or ground observers depending 
on site conditions. Aerial surveys also covered some waterways 
where experience has shown that scattered animals may occur and 
as aircraft move between named sites. Sightings away from known 
refuges where manatee occurrence is unpredictable were recorded 
by county under a heading called "unnamed sites." Most sightings 
away from known refuges involve animals on foraging trips, or in 
the southern third of the Florida Peninsula, possibly at small 
unrecognized PTBs or warm-water seeps. For this study, we listed 
sightings at unnamed sites as "other sites or unknown refuges." A 
detailed description of synoptic survey methods is provided on the 
Florida Fish and Wildlife Commission web site (http://www. 
myfwc.com/ research/ manatee/ projects/ population-monitoring/ 
synoptic-surveys/). 

We first sorted annual counts into the four Florida manatee 
subpopulations (i.e., the upper St. Johns River, Atlantic Coast, 
Northwest Florida, and Southwest Florida subpopulations) based 
on regional boundaries identified in the current Florida Manatee 
Recovery Plan [7] (Figure 1 ;). We then further divided annual 
counts at named refuges into one of three types - power plant 
outfalls, natural springs, or PTBs - based on the warm-water 
feature known to occur at each site. Thus, all counts classified as 
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power plants were at sites named for a power plant and all counts 
classified as a natural spring were at sites named for a warm-water 
spring (e.g., Blue Spring) or small tributary known to have a warm
water spring (e.g., Jenkins Creek, Mud Creek, and Spring Bayou). 
Sites classified as PTBs were those where manatees aggregate each 
winter, but where neither power plants nor springs occur (e.g., 
Ten-Mile Canal, Port of the Islands marina, and Matlacha Isles). 
All sightings listed as "unnamed sites" were assigned to a catch-all 
category of "other/ unknown" sites recognizing that some could 
include small unrecognized PTBs or warm-water seeps. 

Histograms were prepared for each regional subpopulation 
showing the number of manatees by year counted at power plants, 
natural springs, thermal basins, and other/ unknown sites. The 
proportion of manatees at different refuge types in each region was 
calculated by summing annual counts for each refuge category in a 
region and dividing it by the total number of sightings in that 
region across all 13 years of the study period. A statewide 
assessment was conducted using the same approach for all regions 
combined in all years. 

Between 2 and 13 January 2010 southern Florida experienced 
its coldest 12-day period since 1940. Temperatures were both 
unusually cold and persisted for an unusually long period. In 
Miami air temperatures averaged 11.5uC (52.7u F) and at 
Tamiami Airport in Miami-Dade County it fell to a low of-
3.3uC (26.0uF), the second lowest temperature since records were 
first kept there in 1948 [14]. In the weeks and months that 
followed, at least 252 manatees died of acute or chronic cold stress 
[15]. This was an order of magnitude greater than the average 
annual number of confirmed cold-stress deaths during the 
preceding 11 years. To determine if patterns of refuge use differed 
in that extreme cold period, we examined the 12-15 January 2010 
synoptic survey separately following the above methods and 
compared results for that year to the average distribution over the 
preceding 11-years. 

Manatee preference for different refuge types was also examined 
by reviewing maximum manatee counts at refuges with at least 
one winter count of 50 or more animals during either synoptic 
surveys or any other known counts (e.g., the 30-year record of 
periodic winter counts at certain Florida Power & Light Company 
power plants [8]. Those refuges were then grouped for comparison 
by type (i.e., power plant, natural spring, or PTB) into four 
categories based on the size of each site's single highest count: 50-
99 manatees, 100-299 manatees, 30-499 manatees, and more 
than 500 manatees. 

Finally, to evaluate how well different refuge types prevented 
cold-stress deaths, we examined a map showing carcass recovery 
locations for all manatee deaths attributed to cold-stress from the 
Florida Manatee Salvage and Necropsy Program from 1999 to 
2011. Data on all causes of manatee mortality by year and county 
are on the Fish and Wildlife Research Institute web site under 
Florida manatee mortality statistics http:/ I research.myfwc.com/ 
features/ default.asp?id = 1001. Cold-stress deaths are identified by 
diagnostic characteristics, such as white patches of necrotic tissue 
on the skin, white tinged skin on the snout, and depleted fat 
reserves [2], as well as information on when and where carcasses 
were recovered. We sorted those deaths by region and examined 
each region to determine if they accounted for a disproportion
ately large or small number of cold-stress deaths relative to the 
proportion of the total manatee population in each region. To 
estimate what part of the total manatee population was in each 
region, we followed the approach of the Fish and Wildlife Service 
[7] using the average proportion of synoptic counts occurring in 
each region over our 13-year study period. We also visually 
identified areas with high and low numbers of cold-stress deaths 

March 2013 1 Volume 8 1 Issue 3 1 e58978 

ED_00011 OPST _00000429-00003 



FOIA 2014-009508 Interim 2 

from the map of carcass recovery locations and com pared that 
pattern to types of warm-water refuges known to occur in those 
areas. 

Results 

Patterns of refuge use 
Between 1999 and 2011, synoptic surveys counted 38,058 

manatees. The percentage of counts by region over the entire 13-
year period with associated standard deviations and ranges of 
percentages are shown in Figure 2. This distribution is virtually 
identical to regional proportions reported by the Fish and Wildlife 
Service from synoptic surveys between 1996 and 2000- 12%, in 
Northwest Florida, 37% in Southwest Florida, 47% along the 
Atlantic Coast, and 4% in the upper St. Johns River [7]. Between 
1999 to 2011the maximum count of manatees during a single 
synoptic survey, which currently is considered the best minimum 
estimate of total population size at the time of the survey, was 
5,076 manatees recorded on 12-15 January 2010. The maximum 
counts for each of the four subpopulations were also recorded on 
that survey and are shown on Figure 2. 

For all areas combined over all years of the study period, 48.5% 
(SD 9.2, range 31.9-63.2%) of all manatees were counted at power 
plant outfalls, 17.5% (SD 2.4, range 13.7-21.6%) at natural 
springs, 11.7% (SD 4.4, range 7.4-21.1 %) at PTBs, and 22.2% 
(SD 8.9, range 11.0-41.1 %) at other locations with no known 
warm-water feature (Figure 3). The strong preference for power 
plant and spring discharges in years prior to 2010 - 66.0% of all 
animals (48.5% and 17.5%, respectively) - was even more 
pronounced during the exceptionally cold January of 2010 when 
proportional use of power plants and springs increased to 81.6% of 
all animals (63.2% and 18.3%, respectively). In contrast, the 
proportion of counts at PTBs and sites with no known warm-water 
features declined by nearly half from an average of 33.9% of all 
animals between 1999 and 2009 (13.0% and 20.9%, respectively) 
to 18.4% (7.4% and 11.0%, respectively) during the exceptionally 
cold period in January 2010. Most sightings at locations with no 

known warm-water features were in Florida's southernmost 
counties, particularly in Southwest Florida, and likely reflected 
use of small unrecognized PTBs or warm-water seeps. 

Strong preference for power plants was also indicated by their 
dominance among refuges with the highest counts. There were 19 
refuges with maximum winter counts exceeding 50 animals 
(Table 1, Figure 1). Ten of those were power plant outfalls, 
including six with counts above 300 manatees. The largest single 
count at any refuge was also at a power plant (i.e., 957 manatees at 
the Canaveral power plant in January 2010). Four of the 19 
refuges were springs, two of which had counts above 300. The 
remaining six refuges were PTBs, but only one (Sebastian River) 
had a count exceeding 300 and that was a single anomalous count 
of 704 in 2010 that was three times higher than any previous count 
at that site. Not on this list of major refuges is a diffuse complex of 
small PTBs in Southwest Florida in the Ten Thousand Islands 
area of the Everglades, where such sites may support more than 
400 manatees in winter [5]. 

Interestingly, the two northernmost subpopulations where 
ambient winter water temperatures tend to be lowest -the upper 
St. Johns River and the Northwest Florida regions -rely almost 
exclusively on natural springs (Figure 4). Those regions contain the 
smallest of the four manatee subpopulations, but their sizes have 
increased steadily for decades [ 12, 16]. In the upper St. Johns River 
almost all manatees counted over the study period (99.1%, 1,889 
manatees) were at Blue Spring in Volusia County. Other springs in 
this region may be in the early stages of hosting overwintering 
animals. In 2011, 9.5% (25 manatees) were counted at three other 
regional springs - Salt, Silver Glen, and Deleon Springs. No 
power plants or PTBs support manatees in winter in the upper St. 
John's River region. In Northwest Florida, 88.6% of all manatees 
counted (4,325 manatees) were at springs and almost all of those 
animals were at the spring complex in Kings Bay and at 
Homosassa Springs. Only 6.5% (317 manatees) were at the one 
regional power plant used regularly by manatees in winter, and 
4.9% (238 manatees) were at other locations with no known warm
water features (i.e., "other/ unknown" locations, principally in the 
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Crystal River downstream of the complex of springs in the Kings 
Bay warm-water refuge). 

The two largest subpopulations are along the Atlantic Coast and 
in Southwest Florida. Together they accounted for 82.2% of all 
manatees counted. In both regions manatees relied extensively on 
power plant outfalls and PTBs (Figure 5). Along the Atlantic 
Coast, where 17,356 manatees were counted over the entire study 
period, 66.6% (SD 11.9, range52.4-82.9%) were at power plants, 
10.0% (SD 3.3, range 6.3-16.3%) at PTBs, and 23.4% (SD 11.9, 
range 10.7-55.4) at sites with no known warm-water features. No 
natural springs support manatees along the Atlantic Coast. During 
the exceptionally cold period in January 2010, the proportion of 
manatees at power plants was substantially higher than over the 

previous 11-year average (i.e., 82.9% vs. 68.4%), whereas 
proportions at PTBs (6.3% vs. 11.3%) and sites with no known 
warm-water features (10.7% vs. 20.5%) were considerably lower. 
Most sightings at locations with no known warm-water feature 
(73.0%) were in the three southernmost counties. 

In Southwest Florida counts over the entire study period totaled 
13,917 manatees; 47.4% (SD 12.4, range 21.1-67.5%) at power 
plants, 19.6% (SD 9.2, range11.7 -38.5%) at PTBs, 29.6% (SD 
11.5, range 15.0-55.0%) at locations with no known warm-water 
feature, and 3.3% (SD 2.1, range 0.5-7.7%) at springs. Almost all 
manatees at springs were at the region's only large spring, Warm 
Mineral Spring. Like the Atlantic Coast region, a large majority 
(90.0%) of manatees in Southwest Florida were at locations with 
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no known warm-water features in the three southernmost counties. 
Also like the Atlantic Coast region, during the exceptional cold in 
January 2010, the proportion of manatees at power plants 
increased substantially compared to the previous 11-year average 
(from 44.9 to 67.5%), but decreased at PTBs (from 21.7 to 13.3%) 
and sites with no known warm-water features (from 31.3 to 
15.0%). 

Effectiveness of Refuge Types 
From 1999 through 2011, 713 manatee deaths were attributed 

to cold stress (Figure 6). Over half were recovered in 2010 (252 
deaths) and 2011 (113 deaths). The two subpopulations most 
dependent on springs (i.e., the upper St. Johns River and 
Northwest Florida) accounted for 6.3% of all cold-stress deaths, 

which was disproportionately lower than their combined estimate 
of 17.8% of the total statewide living manatee population. The 
upper St. Johns River subpopulation representing 5% of all living 
Florida manatees accounted for only 2.5% (n = 18) of all cold
stress deaths; the Northwest Florida subpopulation comprising 
12.8% of all living Florida manatees accounted for just 4.6% (n = 
33) of all cold-stress deaths. In both regions most deaths due to 
cold occurred in northern areas farthest from the principal warm
water springs; 15 of the 33 deaths in Northwest Florida were in the 
Florida Panhandle and 13 of the 18 deaths in the upper St. Johns 
River were in Putnam County near the northern border with the 
Atlantic Coast region. 

The greatest number of cold-stress deaths was in the Atlantic 
Coast region where most manatees rely on power plants. That 
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region accounted for a disproportionately high number of cold
stress deaths (55.3%; n = 394) compared to its estimated 
proportion (45.6%) of all living Florida manatees. The proportion 
of deaths due to cold in Southwest Florida, where 

manatees rely mostly on a combination of power plants and 
PTBs, was intermediate between the two northernmost regions 
and the Atlantic Coast. It sustained 37.3% (n = 266) of all 
confirmed cold-stress deaths, roughly equal to its estimated 
complement (35.6%) of the entire Florida manatee population. 
However, the Southwest Florida region includes remote parts of 
the Everglades where carcass recovery is difficult. As a result, 
carcasses throughout much of that region - particularly the Ten 
Thousand Islands area- were verified by airplane but often went 
unrecovered or were recovered too decomposed to determine a 

cause of death. During the exceptionally cold year of 2010 when 
125 carcasses were recorded in this region, only 27 were recovered 
in a condition that allowed a determination of cause of death, and 
24 of those were attributed to cold stress. A large number of the 
remaining unrecovered (n = 55) and badly decomposed (n = 39) 
carcasses were suspected cold-stress victims [14]. If suspected cold
related deaths are considered, the Southwest Florida region would 
have sustained a disproportionately large number of cold-stress 
deaths similar to the Atlantic Coast region. 

The geographic pattern of cold-stress deaths revealed that most 
occurred in two areas (Figure 6). One was a 200-kilometer stretch 
along the middle third of the Atlantic Coast region (i.e., Brevard, 
Indian River, and St. Lucie counties) where 35.5% (n = 253) of all 
cold-stress deaths were recovered. This area marks the northern 
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half of the area used by most of the region's overwintering animals. 
Power plants and a few PTBs provide this area's only warm-water 
refuges. The other area with high numbers of cold-stress deaths 
was the southern part of the Southwest Florida region, where 
25.4% (n = 181) of all such deaths were recovered and where high 
numbers of suspected but unverified cold-stress deaths also 
occurred (i.e., Lee, Collier, and Monroe counties). Power plants 

and PTBs also provide the only refuges in that area. Interestingly, 
the distribution of cold-stress-deaths also reveals very low numbers 
of cold-related deaths in the southernmost 225 kilometers of the 
Atlantic coast region, even though it lies at the same latitude where 
high numbers of cold-stress deaths were concentrated in Southwest 
Florida (Figure 6). The southernmost 225 kilometers of the 
Atlantic Coast (i.e., Broward, Miami-Dade, and Monroe Counties) 
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accounted for just 3.4% (n = 24) of all confirmed cold-stress 
deaths. 

Discussion 

Synoptic survey counts confirm that the two smallest subpop
ulations of Florida manatees - the upper St. Johns and Northwest 
Florida subpopulations - rely primarily on warm-water springs 
with little or no use of power plant discharges or PTBs. 
Conversely, the two largest subpopulations - the Atlantic Coast 
and Southwest Florida subpopulations - rely largely on power 
plants and PTBs. Overall, power plants may be used by half of all 
Florida manatees on the coldest winter days, including up to two
thirds of all animals along the Atlantic coast and nearly half of all 
manatees in Southwest Florida. Natural springs and PTBs, each of 
which now supports perhaps 20 to 25% of all manatees, will 
become virtually the only refuge types for manatees after power 
plants with outfalls now used by manatees are retired. 

These distributions need to be considered with some caution 
given limitations of synoptic survey methodology. Chief among 
them is uncertainty in the number of manatees not counted during 
surveys. It has not yet been possible to develop reliable correction 
factors to account for animals not seen at most refuges due to 
inconsistencies in water clarity and weather conditions, and 
animals that may be away from known refuges at the time of any 
given survey. For these reasons, synoptic survey data have not 
been used to estimate total population size or short-term trends in 
abundance [ 17]. Nevertheless, synoptic survey data have been 
considered the best information on overall population size and 
winter distribution. For example, the U.S. Fish and Wildlife 
Service used synoptic survey results from 1996 and 2000 to 
estimate the proportion of the total population in each of the 
subspecies' four regional subpopulations [7], and the core 
biological model used to assess the status and future trends relies 
on maximum counts from synoptic surveys for minimum estimates 
of population size [16]. Thus, until better information becomes 
available on the number of animals not counted in synoptic 
surveys [17], those who must plan for long-term management of 
essential refuge habitat should consider synoptic survey results 
using appropriate caution. 

Synoptic surveys likely capture manatee use of springs and 
power plants most completely. The number of those refuges used 
by significant numbers of manatees is relatively small and well 
known. Although some springs used by small numbers of manatees 
or used only occasionally are not included in surveys, once a few 
animals begin using them regularly, they have been added to the 
list of survey sites. For exam pie, in 2011, counts were made for the 
first time at three springs on the upper St. Johns River - Salt, 
Silver Glen, and Deleon Springs- yielding counts of 16, 3, and 6 
manatees, respectively. Similarly, Wakulla Spring in Northwest 
Florida was added to the 2011 survey producing a count of 37 
manatees. Because virtually all springs potentially suitable for 
manatees are visited regularly by people, they are likely to become 
known to researchers before large numbers of manatees begin to 
use them. Information about the location of power plant outfalls is 
even better known. Because power plant operators must monitor 
their outfalls closely for a variety of reasons, it is very doubtful 
there are any power plants being used by large numbers manatees 
that are not known. The refuge type likely to be most 
underrepresented in this analysis is PTBs. Many unknown sites 
used by a few manatees may be scattered widely across remote, 
hard to survey mangrove swamps and the tens of thousands of 
kilometers of dredged boat canals in southern Florida. Cumula
tively, those sites (which could include many of the unnamed sites 
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recorded in synoptic surveys) may be far more significant than 
indicated in this review. 

Caution also is needed with regard to data on the locations 
where cold-stress deaths are recovered. Although some animals die 
quickly of acute cold stress and are likely found in the area in the 
area in which they were first exposed to cold, others that die of 
chronic cold-stress impacts over a period of weeks or months may 
move great distances. However, because of refuge site-fidelity 
patterns and behavioral lethargy typically associated with cold 
stress [2], we believe the overall pattern of cold-stress carcass 
recovery locations likely is a useful first order approximation of 
areas where exposure to cold stress occurred. 

Results of this study indicate that natural springs offer the best 
protection against cold stress, whereas passive thermal basins 
provide only moderate protection even in southernmost Florida, 
and power plants provide highly variable levels of protection 
depending largely on where they are located and whether they 
operate intermittently. Before power plants were built in the mid-
1900s, the best information on the northern limits of manatees in 
winter is from studies by Moore [18], who suggested Sebastian 
Inlet on the Atlantic Coast and Charlotte Harbor on the Gulf 
Coast marked the species northern limit in winter. Manatee use of 
springs farther north had likely been eliminated by earlier hunting 
[3]. Power plants have effectively extended the range of the 
Southwest Florida and Atlantic Coast subpopulations farther north 
and made formerly unavailable foraging grounds available to 
overwintering manatees. If all power plants now used by manatees 
are retired over the next 40 to 50 years and no further steps are 
taken to prepare for effects of those closures well in advance, 
strong regional site-fidelity patterns would make it highly unlikely 
that manatees would move to springs in other regions. Some 
manatees along the Atlantic Coast are likely to move farther south 
to PTBs based on tagged movements of some overwintering 
animals in Brevard County [6]; however, many manatees -
particularly those relying on power plants near or north of 
Sebastian Inlet on the Atlantic Coast and Charlotte Harbor in 
Southwest Florida - are likely to die of cold-stress as their 
preferred outfalls disappear [3,4]. 

As indicated by findings in this analysis, even in the southern 
half of the Southwest Florida region where PTBs are almost the 
only available refuge type other than power plants, high levels of 
cold stress can occur in severe winters. In the southernmost parts 
of the Atlantic Coast region, manatees seem less vulnerable to cold 
stress, possibly because of moderating influences of the Gulf 
Stream on the area's ambient water temperatures. Recent 
observations of manatees in ocean waters off Palm Beach on cold 
winter days (Reynolds, unpublished data) may suggest some 
manatees take advantage of ocean waters warmed by the Gulf 
Stream. It also is possible, however, that low levels of cold stress in 
the southern part of the Atlantic Coast region are due to major 
power plants whose locations at lower latitudes enable their 
outfalls to remain more consistently above 18-20u C. Nevertheless, 
some analyses of effects of power plant closures on the Atlantic 
Coast and Southwest Florida subpopulations have suggested a 
possible 30 to 50% decline in manatee abundance after power 
plants close due to the associated loss of warm-water carrying 
capacity [ 12]. 

The best opportunity to compensate for potential declines in 
Atlantic Coast and Southwest Florida subpopulations due to 
power plant closures is growth of the two subpopulations 
dependent on springs - the upper St. Johns River and Northwest 
Florida - before power plants are retired. The three springs now 
used by most manatees (i.e., Crystal River Springs Complex, 
Homosassa Springs, and Blue Spring) are first-order magnitude 
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artesian springs (i.e., discharges . 100 ft3
/ s; 2.83 m3

/ s) with 
discharge water temperatures remaining nearly constant at 22uC 
(6 a few tenths of a degree) [19]. Twenty first-order magnitude 
springs discharge water at temperatures of 22uC or higher in 
Florida; all of which are in the central or northern parts of the state 
and most of which are along the Suwannee and the St. Johns 
River or their tributaries [3, 19]. Almost all of the state's second
order magnitude springs (i.e., discharges of 10-100 ft3

/ s; 0.283 -
2.83 m3

/ s) also occur in those regions. 

Management Implications 
Recent decisions by Florida Power & Light Company to 

modernize three Atlantic Coast power plants (i.e., the Canaveral, 
Riviera, and Port Everglades plants) and past modernization of 
another plant (i.e., the Fort Lauderdale plant), make it unlikely 
power plant closures will sustain manatees along the Atlantic 
Coast over the next 30 to 40 years. In southwest and central 
Florida, three plants have been modernized (i.e., the Fort Myers, 
Barstow, and Bayside plants), but the primary plant in Tampa 
Bay, the TECO Big Bend Plant, has not been modernized and 
could be retired within five to ten years and significantly affect that 
region's subpopulation. 

Federal and state management agencies are not in favor of 
costly high-maintenance technological refuges (e.g., gas fired water 
heaters) to replace power plant outfalls on a long-term basis [20]. 
Thus, natural springs and PTBs likely will become the primary 
types of warm- water refuges. With warm-water springs offering 
the best natural protection against cold stress, we suggest that the 
most important actions to be taken before power plant outfalls are 
eliminated are steps to promote greater manatee access to and use 
of natural springs in central and northern Florida. 

Development over the past century has significantly impeded 
manatee use of natural springs in Florida. Manatee access to some 
springs - as well as important river habitat -has been blocked by 
dams. Other springs have been encircled with concrete structures 
to create private or public swimming holes. Still others have 
become clogged with silt from development and public use making 
spring runs too shallow for manatees to navigate, or are exposed to 
intensive public use that deters manatee use of warm-water areas 
[21]. To mitigate effects of inevitable power plant closures, a long
term program to improve manatee access and protection at 
springs is required. The Florida Fish and Wildlife Conservation 
Commission in particular has begun taking important, well-placed 
steps in this regard, but further actions are needed. Among them 
are the following: (1) federal and state acquisition of springs now in 
private hands for uses that include manatee habitat; (2) removal of 
dams obstructing manatee access to major springs and river 
segments, particularly those along the Ocklawaha and With
lacoochee Rivers; (3) restoration of structurally modified springs to 
more natural conditions; (4) restoring former depths to spring runs 
that have become too shallow for manatees; (5) improving 
measures to limit human activities that disrupt manatee use of 
springs during the winter season; and (6) experimental efforts to 
move some manatees (perhaps initially using rescued animals 
scheduled for release back into the wild) from the Atlantic Coast 
and Southwest Florida regions to springs now unused or little used 
by manatees (e.g., Silver Spring on the Ocklawaha River and 
Rainbow Spring on the Withlacoochee River). Such work should 
be guided by an effort to identify long-term networks of springs 
and PTBs in each region emphasizing actions that are most 
feasible and most likely to support significant numbers of 
manatees. 

Along the Atlantic Coast and in Southwest Florida where 
springs are absent or rare, steps could be explored to test options 

PLOS ONE 1 www.plosone.org 10 

Warm-Water Refuges for Florida Manatees 

for creating new warm-water discharges by drilling new wells or 
opening existing wells to release warm water from saltwater 
aquifers to create new refuges in small embayments. This could be 
particularly helpful in southern parts of the two regions to 
supplement PTBs that may not be adequate to support all 
manatees in severe winters. 

It has taken more than 50 years to create today's high level of 
manatee reliance on power plant outfalls for warmth. By the same 
token, it will likely require a comparable span of decades to assess, 
identify, and implement measures to restore and establish reliable 
regional networks of natural springs and passive thermal basins to 
compensate for likely manatee losses when plants close. What must 
not occur is postponing needed work until plants close. 

It is also vital for the key "players" to work together as a team to 
accomplish critical goals and objectives. We believe Florida 
electric utilities, along with the responsible state and federal 
agencies, bear responsibility for funding actions to support 
manatees after power plants close. There are likely a number of 
possible ways by which utilities, agencies, and concerned 
conservation groups can cooperate to achieve important goals; 
as an exam pie, to fund actions needed to restore or enhance 
networks of warm-water refuges in advance of power plant 
closures, management agencies could require Florida power 
companies to make annual contributions to a revolving fund that 
agencies could draw on to cover the costs of actions such as those 
noted above. Another possibility suggested by a pub I ic uti I ity 
representative many years ago involved acquiring perm iss ion from 
the Public Service Commission to allow utilities to charge a small 
amount more for electricity and gas, with the stipulation that the 
funds raised be deposited into a mitigation fund dedicated to 
conservation and management issues associated with power 
generation and effects of plant closures. 

When the Fish and Wildlife Service considers downlisting 
Florida manatees from endangered to threatened under the 
Endangered Species Act, as it is poised to do, it must consider not 
only their current abundance and trends, but also the extent to 
which threats to manatees and their habitats are understood and 
under control. If left unmitigated in the near future, reduction in 
the number of power plant outfalls on which large numbers of 
animals now depend may be the greatest threat to manatees over 
the next 50 years as plants are closed and replaced with new 
facilities that cannot be permitted to construct comparable outfalls. 

To mitigate foreseeable losses of power plant outfalls, an 
increasing proportion of manatees will need to rely entirely on 
natural springs and PTBs. Like the increasing number and 
intensity of hurricanes in Florida, the exceptionally cold winters of 
2010 and 2011 may be an example extreme weather that could 
occur more frequently in Florida as a result of climate change. 
This would increase cold-stress risks for Florida manatees. Because 
PTBs provide limited protection against cold stress, preventing a 
significant decline in manatee numbers as power plants are retired 
will require a significant increase in the proportion of manatees 
relying on natural springs for warm-water refuges. The propor
tions of manatees using different refuge types reported in this 
paper provide a basis for assessing the scale of the threat posed by 
eventual plant closures and a baseline against which to measure 
progress towards mitigating long-term risks. Results provided here 
suggest there has been virtually no increase in the proportion of 
manatees using springs over the past decade. As the Fish and 
Wildlife Service evaluates downlisting options, it should consider 
the proportion of manatees likely to be affected by eventual power 
plant closures, the time and resources needed to implement 
measures to promote manatee use of alternative warm-water 
refuges to compensate for inevitable power plant retirements, and 
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the adequacy of measures in place to assure that those mitigation 
measures will be carried out in a timely manner over the coming 
decades well before plant retirements. 

Whatever the ultimate specific solutions may be, it is clear that 
those solutions require cooperation by multiple partners, imple
mentation in the near future, and a long-term commitment for 
their support. Without proactive management in advanced of 
power plant retirements, it is inevitable that warm-water carrying 
capacity for manatees will change dramatically over the next 
several decades. The actions we propose above provide some 
guidance for decision makers and are achievable within that time 
frame. Without these steps, we believe that much of the gain in the 
manatee population over the past 40 years could be lost quickly. 
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EPA Finalizes Standards to Protect Fish, Aquatic Life from Cooling Water Intakes 

Release Date: 05/19/2014 
Contact Information: Julia Q. Ortiz, Ortiz.Julia@epa.gov, 202-564-1931 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) today finalized standards to protect billions offish and 
other aquatic life drawn each year into cooling water systems at large power plants and factories. This final rule is required by the 
Clean Water Act to address site-specific challenges, and establishes a common sense framework, putting a premium on public 
input and flexibility for facilities to comply. 

An estimated 2.1 billion fish, crabs, and shrimp are killed annually by being pinned against cooling water intake structures 
(impingement) or being drawn into cooling water systems and affected by heat, chemicals, or physical stress (entrainment). To 
protect threatened and endangered species and critical habitat, the expertise of the Fish & Wildlife Service and National Marine 
Fisheries Service is available to inform decisions about control technologies at individual facilities. 

"EPA is making it clear that if you have cooling water intakes you have to look at the impact on aquatic life in local waterways 
and take steps to minimize that impact," said Nancy Stoner, acting Assistant Administrator for Water at EPA. 

The final rule establishes requirements under the Clean Water Act for all existing power generating facilities and existing 
manufacturing and industrial facilities that withdraw more than 2 million gallons per day of water from waters of the U.S. and 
use at least 25 percent ofthe water they withdraw exclusively for cooling purposes. This rule covers roughly 1,065 existing 
facilities -521 ofthese facilities are factories, and the other 544 are power plants. The technologies required under the rule are 
well-understood, have been in use for several decades, and are in use at over 40 percent of facilities. 

The national requirements, which will be implemented through National Pollutant Discharge Elimination System (NPDES) 
permits, are applicable to the location, design, construction, and capacity of cooling water intake structures at these facilities and 
are based on the best teclmology available for minimizing environmental impact. The rule establishes a strong baseline level of 
protection and then allows additional safeguards for aquatic life to be developed through site-specific analysis, an approach that 
ensures the best technology available is used. It puts implementation analysis in the hands of the permit writers so requirements 
can be tailored to the particular facility. 

There are three components to the final regulation. 

· Existing facilities that withdraw at least 25 percent of their water from an adjacent waterbody exclusively for cooling purposes 
and have a design intake flow of greater than 2 million gallons per day are required to reduce fish impingement. To ensure 
flexibility, the owner or operator of the facility will be able to choose one of seven options for meeting best technology available 
requirements for reducing impingement. 
· Facilities that withdraw very large amounts of water- at least 125 million gallons per day- are required to conduct studies to 
help the permitting authority determine what site-specific entrainment mortality controls, if any, will be required. This process 
will include public input. 
· New units at an existing facility that are built to increase the generating capacity of the facility are be required to reduce the 
intake flow to a level similar to a closed cycle, recirculation system. Closed cycle systems are the most effective at reducing 
entrainment. This can be done by incorporating a closed-cycle system into the design of the new unit, or by making other design 
changes equivalent to the reductions associated with closed-cycle cooling. 
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EPA Recommends New Recreational Water Quality Criteria to Better Protect Public Health 

Release Date: ll/26/2012 
Contact Information: Julia Valentine (News Media Only), valentine.julia@epa.gov, 202-564-0496, 202-564-4355 

WASHINGTON-- Pursuant to an order from a U.S. District Court and as required by the Beaches Environmental Assessment 
and Coastal Health Act of 2000, the U.S. Environmental Protection Agency (EPA) today recommended new recreational water 
quality criteria for states that will help protect peoples' health during visits to beaches and waters year round. The science-based 
criteria provide information to help states improve public health protection by addressing a broader range of illness symptoms, 
better accounting for pollution after heavy rainfall, providing more protective recommendations for coastal waters, encouraging 
early alerts to beachgoers and promoting rapid water testing. The criteria released today do not impose any new requirements; 
instead, they are a tool that states can choose to use in setting their own standards. 

The criteria provide states and communities with the most up to date science and information that they can use to determine 
whether water quality is safe for the public and when to issue an advisory or a beach closure. EPA has provided a variety of other 
tools to help states evaluate and manage recreational waters. 

The new criteria are based on several recent health studies and use a broader definition of illness to recognize that symptoms may 
occur without a fever, including a number of stomach ailments. EPA also narrowed from 90 days to 30 days the time period over 
which the results of monitoring samples may be averaged. This produces a more accurate picture of the water quality for that 
given time, allowing for improved notification time about water quality to the public. This shortened time period especially 
accounts for heavy rainfall that can wash pollution into rivers, lakes or the ocean or cause sewer overflows. 

The strengthened recommendations include: 

-A short-term and long-term measure of bacteria levels that are to be used together to ensure that water quality is properly 
evaluated. 

- Stronger recommendations for coastal water quality so public health is protected similarly in both coastal and fresh waters. 

-A new rapid testing method that states can use to determine if water quality is safe within hours of water samples being taken. 

-An early-alert approach for states to use to quickly issue swimming advisories for the public. 

-Tools that allow states to predict water quality problems and identify sources of pollution, as well as to develop criteria for 
specific beaches. 
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From: Kopocis, Ken 
Sent: Tuesday, July 15, 2014 5:36PM 
To: Loop, Travis 
Subject: Press 

Travis, 

Can you send me the press statements or TP's or whatever on the cooling waters intake rule i~~~~~::::~:;~:1 
'-·-·-·-·-·-·-' 

I need to cut and paste a brief description. 

Thanks, 

Ken Kopocis 

Office of Water 

U.S. EPA 

(202) 564-5700 

ED_000110PST _00000477-00003 



To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Wood, Robert 
Fri 7/11/2014 2:57:20 PM 
Re:316B 

From: Penman, Crystal on behalf of Kopocis, Ken 
Sent: Friday, July 11, 2014 9:06:53 AM 
To: Wood, Robert; Hewitt, Julie; Beauvais, Joel; Balserak, Paul; Neugeboren, Steven 
Cc: Southerland, Elizabeth; Witt, Richard; Levine, MaryEllen 
Subject: 316B 
When: Friday, July 11, 2014 1:15PM-1:45PM. 
Where: 3233 WJC-E 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Feldt, Lisa[Feldt.Lisa@epa.gov] 
Beauvais, Joel 
Tue 6/17/2014 12:22:05 PM 
316(b) 

Hi, Ken -Any update on this?y 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Shapiro, 
Mike[Shapiro.Mike@epa.gov]; Sawyers, Andrew[Sawyers.Andrew@epa.gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov] 
From: Stoner, Nancy 
Sent: Wed 5/21/2014 9:06:36 PM 
Subject: Re: Full story this morning RE: fyi- FW: May 20 -- BNA, Inc. Daily Environment Report- Latest 
Developments 

From: Southerland, Elizabeth 
Sent: Wednesday, May 21, 2014 5:00:54 PM 
To: Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Shapiro, Mike; Sawyers, Andrew 
Cc: Wood, Robert 
Subject: FW: Full story this morning RE: fyi - FW: May 20 -- BNA, Inc. Daily Environment Report

Latest Developments 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. 

Ex.S -Deliberative 

From: Skane, Elizabeth 
Sent: Wednesday, May 21, 2014 9:13AM 
To: Wood, Robert; Southerland, Elizabeth; Hewitt, Julie 
Cc: Zipf, Lynn 
Subject: Full story this morning RE: fyi- FW: May 20-- BNA, Inc. Daily Environment Report- Latest 
Developments 

; 
; 
; 
; 
; 
; 
; 
; 
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Key Development:Environmental groups are planning a lawsuit against the EPA over the final cooling water intake rule, saying 
it doesn't comply with a Clean Water Act mandate. 

Potential Impact: The final rule, which takes effect 60 days after publication, would affect I ,065 power plants and industrial and 
manufacturing facilities. 

What's Next: The groups file the lawsuit. 

May 20- Environmental advocates plan to sue the Environmental Protection Agency over its final cooling water intake rule, 
calling it "reckless" and saying it doesn't comply with the Clean Water Act, an attorney for the groups said May 20. 

"Subject to reviewing the rule and internal discussions, there is a very strong likelihood we will be back in court, because the rule 
doesn't come close to what the Clean Water Act requires," Reed Super, an attorney with Super Law Group LLC, told reporters 
May 20 during a teleconference. 

Section 316(b) of the Clean Water Act requires the EPA to set best technology available in National Pollutant Discharge 
Elimination System permits for power plants and industrial and manufacturing units. This best technology must consider cost and 
account for the age of the equipment and facilities, the process employed, engineering aspects associated with a particular 
technology, process changes and other environmental impacts, including energy requirements. 

However, Super said the rule makes states, not the agency, responsible for determining what technology industry should use to 
avoid trapping offish and shellfish against screens or injury to fish eggs and shellfish caused by drawing water into cooling water 
intake structures. 

Super and other environmental advocates also claimed the agency set no deadline for the existing facilities to comply with the 
rule. 

Closed-Loop Systems Not Required 

In addition, the EPA didn't mandate the closed-loop systems sought by environmental groups. Rather, "the EPA essentially 
codified practices that have not worked for decades," Super said. 

Also present on the teleconference call was Steve Fleischli, NRDC water program director, who said "the EPA final rule would 
do almost nothing to protect the nation's waterways or fisheries." 

Rather, the rule would potentially place at risk at least 312 threatened and endangered species across the nation, including the 
chinook salmon, the Gulf corral, the Gulf sturgeon and the sea turtles, said Eric Huber, managing attorney for the Sierra Club, 
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who also was on the teleconference call. 

The easy fix for the EPA would have been to mandate closed-loop, cooling systems that would take care of98 percent of the 
problem, Huber said. 

Instead, Huber said, "the EPA punted off its responsibility to states," making them responsible for consulting with the U.S. Fish 
and Wildlife Service and the National Marine Fisheries Service over the impacts to endangered and threatened species. 

Super's firm represented Riverkeeper, the Waterkeeper Alliance, the Sierra Club and the Natural Resources Defense Council in 
compelling the EPA to issue cooling water intake rules at existing power plants and industrial and manufacturing facilities. 

Industry Group Still Reviewing Rule 

Unlike the environmental advocates, the investor-owned electricity generating utilities as represented by the Edison Electric 
Institute haven't indicated whether they intend to challenge the rule. 

When asked whether the power industry found anything to oppose in the final rule, EEl spokesman Jon Corley told Bloomberg 
BNA May 20 that "we are still thoroughly reviewing the rule at this time." 

In a May 20 blog, Amy Sinden, a member of the Center for Progressive Reform and a Temple University Beasley School of Law 
professor, described the EPA final rule as one that maintains the status quo. 

"It doesn't actually require facilities to install any particular technology at all. Instead, it gives them a whole list of options to 
choose from, one of which is basically, to convince your state agency that what you're doing is good enough," Sinden wrote. 

Challenge to Closed-Loop System 

In contrast to Sinden, Richard Myers, vice president at the Nuclear Energy Institute for policy development, planning and 
supplier programs, countered claims made by environmental groups that a closed-loop, cooling system that recirculates water 
would be the panacea for protecting fish. 

Rather, Myers said in a May 19 statement that "a one-size-fits-all requirement imposed nationwide, such as replacing once
through cooling systems with cooling towers, would result in adverse environmental consequences." 

Myers defended the EPA's decision to require site-specific analysis to determine the best controls to prevent injury to fish and 
shellfish that are drawn into cooling water towers. 

"Different water bodies, fish populations, geography and plant engineering require site-specific analysis to determine the most 
effective measures to protect fish at a particular power plant," he said. 

Fleischli and others aren't buying into the industry's claims. They said the EPA has essentially written a "reckless" rule that 
provides no target date for compliance but gives nearly four years to submit paper work for NPDES permits. 

The EPA rule said regulated facilities would have up to 39 months to plan, collect and compile the data, including monitoring 
reports, and studies required to be submitted with the permit application. The states would have another six months to review the 
application and then determine a schedule for compliance. 

Super noted that the EPA had proposed to have the "clock start ticking" from the time the rule took effect. Now, he said, the 
compliance date is "open ended." 
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From: Wood, Robert 
Sent: Tuesday, May 20, 2014 6:38PM 
To: Southerland, Elizabeth; Skane, Elizabeth; Hewitt, Julie 
Cc: Zipf, Lynn 
Subject: Re: fyi- FW: May 20 -- BNA, Inc. Daily Environment Report- Latest Developments 

From: Southerland, Elizabeth 
Sent: Tuesday, May 20, 2014 4:34:36 PM 
To: Skane, Elizabeth; Wood, Robert; Hewitt, Julie 
Cc: Zipf, Lynn 
Subject: Re: fyi- FW: May 20 -- BNA, Inc. Daily Environment Report- Latest Developments 

From: Skane, Elizabeth 
Sent: Tuesday, May 20, 2014 4:15:45 PM 
To: Southerland, Elizabeth; Wood, Robert; Hewitt, Julie 
Cc: Zipf, Lynn 
Subject: fyi- FW: May 20-- BNA, Inc. Daily Environment Report- Latest Developments 
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Posted May 20, 2014, 11:38 A.M ET 

Environmental groups plan to sue the Environmental Protection Agency over a final rule governing the installation of best 
available technology at power plant cooling water intake structures, industrial plants and manufacturing facilities, an attorney 
representing the groups said May 20. 

"Subject to reviewing the rule and internal discussions, there is a very strong likelihood we will be back in court, because the rule 
doesn't come close to what the Clean Water Act requires," Reed Super, an attorney with Super Law Group LLC, told reporters 
May 20 during a teleconference. 

The firm represented Riverkeeper, the Waterkeeper Alliance, the Sierra Club and the Natural Resources Defense Council in 
compelling the EPA to issue cooling water intake rules under Section 316(b) of the Clean Water Act at existing power plants. 

Super said the final cooling water intake rule, which the EPA issued May 19, makes states responsible for determining what 
technology industry should use to avoid entrainment or injury to fish eggs and shellfish caused by drawing water into cooling 
water intake structures. 

The final rule won't mandate the closed-loop systems sought by environmental groups. 

From: BNA Highlights L========'-'=J 

Sent: Tuesday, May 20, 2014 4: ll PM 
To: Skane, Elizabeth 
Subject: May 20-- BNA, Inc. Daily Environment Report- Latest Developments 
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The Bloomberg BNA Daily Environment Report is brought to you by EPA Libraries. Please note, these materials may be copyrighted and should not be forwarded 
outside of the U.S. EPA. If you have any questions or no longer wish to receive these messages, please contact Shari Clayman at 202-566-

2370. 

Latest Developments --Your Preview of the Day's News 

The following news provides a snapshot of what Bloomberg BNA is working on today. Read the full version of all the stories in the final issue, 

published each night. 

Posted May 20, 2014, 2:46P.M ET 

The House agreed to the conference report on the Water Resources Reform and Development Act (H.R. 3080) on a 412-4 vote 
May 20. 

The bill would authorize projects of the U.S. Army Corps of Engineers important to commerce and flood safety nationwide. The 
conference report, blending the House and Senate versions of the legislation, is expected to face a vote in the Senate May 21 or 

May 22. 

Members of the House from both parties were lavish with praise for the conference report and for what was repeatedly called 
bipartisan work. 

The legislation would authorize projects to widen and deepen ports and coastal navigation panels, improve and replace locks, 
dams and levees on inland waterways, enhance dam safety, engage in ecosystem restoration projects especially in wetlands and 

enhance storm protective measures such as barrier sand dunes. 

To speed up project studies and environmental reviews, the legislation would require more coordination and setting of deadlines 
among federal agencies. Even congressional critics of the environmental review streamlining spoke in favor of the conference 

report during floor debate May 20. 

Posted May 20, 2014, 11:38 A.M ET 

Environmental groups plan to sue the Environmental Protection Agency over a final rule governing the installation of best 
available technology at power plant cooling water intake structures, industrial plants and manufacturing facilities, an attorney 

representing the groups said May 20. 

"Subject to reviewing the rule and internal discussions, there is a very strong likelihood we will be back in court, because the rule 
doesn't come close to what the Clean Water Act requires," Reed Super, an attorney with Super Law Group LLC, told reporters 

May 20 during a teleconference. 

The firm represented Riverkeeper, the Waterkeeper Alliance, the Sierra Club and the Natural Resources Defense Council in 
compelling the EPA to issue cooling water intake rules under Section 316(b) of the Clean Water Act at existing power plants. 

Super said the final cooling water intake rule, which the EPA issued May 19, makes states responsible for determining what 
technology industry should use to avoid entrainment or injury to fish eggs and shellfish caused by drawing water into cooling 

water intake structures. 

The final rule won't mandate the closed-loop systems sought by environmental groups. 
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Posted May 20, 2014, 3:54P.M ET 

The U.S. Fish and Wildlife Service is delaying proposed regulations for the private development of oil and natural gas within the 
National Wildlife Refuge System opposed by House Republicans and the oil and gas industry. 

Steve Guertin, assistant director of the Fish and Wildlife Service, testified the agency is re-opening a 30-day comment period on 
the rules "based on the volume of comments" the agency has received. 

An advance notice of proposed rulemaking by the agency was approved by the White House Office of Management and Budget 
in February but was never formally issued. 

Specifics of the proposal have yet to be released, but Guertin testified before a House Natural Resources subcommittee it would 
include best practices for access, development and concluding development within the 150-million-acre refuge system, which 

includes over 5,000 oil and gas wells. 

Posted May 20, 2014, 3:40P.M ET 

The Environmental Protection Agency should recognize the primacy of states to establish achievable emissions standards for 
existing power plants when it proposes carbon dioxide standards in June, Oklahoma Attorney General Scott Pruitt said. 

States should have the authority to set less stringent carbon dioxide emissions standards than mandated by the EPA in order to 
ensure cost-effective and reliable electricity generation, as provided by the Clean Air Act, Pruitt said during a May 20 forum 

sponsored by the Federalist Society. Section 111 (d) of the Clean Air Act gives states significant authority to determine how best 
to implement the carbon dioxide emissions guidelines the EPA will propose. 

"It maintains primacy of the states," Pruitt said. "I reject, in fact, I find it offensive, that regulators in Washington believe 
regulators in states aren't interested in air we breathe and water we drink in places we call home." 

The proposed rule should only mandate emissions reductions that can be achieved at the power plant itself and should not require 
investments in demand-reduction programs or new renewable electricity generation, Pruitt said in a recent 

President Barack Obama is expected to announce the proposed rule June 2. 

Posted May 20, 2014, 3:26P.M ET 

The Environmental Protection Agency needs a better understanding of"top-down" data on methane emissions from the oil and 
natural gas industry before the agency can determine whether it needs to alter its estimates of national methane emissions, 

according to an agency official. 

Paul Gunning, director of the Climate Change Division in the EPA's Office of Air and Radiation, said May 20 that the agency 
faces a "significant challenge" in assessing how external studies measuring methane emissions can be factored into the agency's 

greenhouse gas inventory estimates. 

Gunning, speaking during an Environmental Law Institute webinar, said it is "too early" to make any kind of conclusion on 
whether the EPA's estimates need to be changed based off of data from the top-down studies, which include measurements taken 

from satellites and aircraft. 

Francis O'Sullivan, director of Research and Analysis at the Massachusetts Institute of Technology's Energy Initiative, said 
national and regional studies suggest that a "good deal" more methane is being emitted than reported in the EPA's annual 

greenhouse gas inventory, possibly up to 50 percent higher. He said it is "clear" that there is an excess amount of methane being 
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emitted, but noted that additional studies are needed to determine the sources of the excess. 

Posted May 20, 2014, 12:53 P.M ET 

Norman C. Bay, the president's nominee to chair the Federal Energy Regulatory Commission, staunchly defended his decisions 
as the commission's chief market enforcement officer, noting that every settlement reached on his watch has been approved by 

the full commission. 

Bay told the Senate Energy and Natural Resources Committee that while he has been director ofFERC's Office of Enforcement 
since 2009, the commission has issued 49 market settlement orders, with 48 being reached by bipartisan, unanimous vote. 

"Every market manipulation settlement has been issued by unanimous vote," Bay said at his nomination hearing. "These 
settlements have helped protect customers, ensure the integrity of the markets and provide a level playing field for all market 

participants." 

Republican senators expressed concern with Bay's nomination to the commission, citing his lack of experience in utility 
regulation and the mounting opposition from energy trading companies that have been the subject of commission market 

enforcement investigations. 

In contrast to Bay's nomination, Acting Chairwoman Cheryl LaFleur received bipartisan praise today in her bid for a second term 
on the commission. 

Posted May 20, 2014, 11:33 A.M ET 

New York Attorney General Eric Schneiderman (D) proposed legislation May 19 to require New York's electric and gas utilities 
to assess their vulnerability to climate change and prepare plans for adapting to severe weather. 

Schneiderman said the proposed legislation would build on a February decision by the state Public Service Commission to 
require all New York utilities to integrate the potential impacts of climate change into their system planning and construction 

forecasts and budgets. The Public Service Commission also approved a plan by Consolidated Edison to spend $1 billion over the 
next four years for storm hardening and resiliency projects. 

Schneiderman said his proposed bill would require gas and electric utilities to assess the probable impacts of climate change on 
their infrastructure, operations and service delivery operations. They would be required to submit a climate change impact 

statement to the Public Service Commission. 

In addition, the companies would have to create a plan for addressing the risks through changes in their operations, planning, 

infrastructure design and emergency preparations. 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
From: Stoner, Nancy 
Sent: Wed 5/21/2014 12:46:25 PM 
Subject: Fw: Call with UBS on 316b Rules 

From: Paui.Zimbardo@ubs.com <Paui.Zimbardo@ubs.com> 

Sent: Wednesday, May 21, 2014 8:01:16 AM 
To: Stoner, Nancy 

Cc: Shapiro, Mike; Shriner, Paul; Julien.Dumoulin-Smith@ubs.com 
Subject: Call with UBS on 316b Rules 

Good morning Nancy, 

By way of background I cover US electric utilities and IPPs at UBS Investment Research and 
wanted to know if you or members of your team have time to chat with us on the latest 316b 
rules that were recently finalized. I have included a recent note we wrote on CSAPR for context. 
Thank you and looking forward to hearing back from you. 

Regards, 

Paul 

NY 
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UBS appreciates your support in the 2014 II North America Research Poll 

ED_00011 OPST _00000554-00002 



FOIA 2014-009508 Interim 2 

First Read 

US Electric Utilities & I PPs 

Supreme court largely upholds the CSAPR rulings in a surprise decision 

Earlier today the Supreme Court upheld EPA's CSAPR rules, in a 6-2 vote, with 1 
abstaining.The rules are largely a victory for EPA, which saw the structure of much of 
its interstate 'transport' rules largely at risk. The 2011 program was slated for 2012 
implementation. We caution that much of the impact of CSAPR has been blunted due 
to the combination of recent coal retirements as well as EPA's implementation of the 
MATS rules, slated for April 2015. Altogether, there is no immediate impact. 

What about timing? We think it's still late in decade, but under stricter rules 
Immediately, we have yet to hear back from the EPA about its next moves, but at the 
earliest would imagine the courts would allow for a -2-year delay in implementation 
seeing that the rules were vacated for a 2-year period. However, we remain bias to 
believe that EPA will opt to put in place more stringent standards, using 2008 NAA QS 
emission standards (rather than the 1997 standards under which CSAPR was 
implemented). As such, there are only a few regions that have yet to meet the 1997 
standards, including Baltimore, Dallas, and the St. Louis metro areas. Implementation of 
any new stards would seem to be a 2016 issue at the very earliest, but see a timeline 
incorporating the 2008 standards as pushing this out further potentially. Meanwhile, 
the Court also upheld an expedited timeline under a 'FIP', suggesting any new CSAPR 
did not need to go through the usual state -level implementation review (timeline could 
be as quick as was the initial CSAPR program, which provided 6-months). 

What does this mean for the Power? Remains mostly about TX and lignite 

The debate over the fate of Texas remains at the heart of the decision and future 
litigation.lt remains quite clear that TCEQ and other parties will litigate whether TX is 
contributing more than 1% to out-of-state attainment (this threshold was upheld in the 
decision), meaning that the question is not what the limit is, but whether TX exceeds it. 
Meanwhile, on the question of a 'disproportionate' burden on TX (ie - the bulk of the 
reductions from CSAPR were targeted squarely at EFH's Luminant portfolio), the court 
upheld the EPA's ability to use a cost -benefit test (which would suggest that they did 
indeed have right to ask EFH to reduce emissions despite TX' smaller contribution to 
compliance overall). While a decisive negative for EFH if the rules remain in place 
(eventually), this is actually a positive for PRB demand (given the likely need to switch 
towards this fuel in lieu of their existing higher -sulfur local lignite coal). This is likely 
break-even for NRG, and is most positive for CPN given its posit ion in Texas. Meanwhile 
DYN is modestly exposed, but is also likely to drive out NRG's EME units on the margin 
(a plus), aiding DYN, but more importantly EXC's Midwest nuclear portfolio. 

What about outside of Texas? The focus will be on NOx emissions - and SCRs 

Elsewhere in the country, the focus beyond MATS next year will increasingly shift 
towards NOx emissions- and requirements for many more coal units to install either 
SNCR or SCR controls (SNCRs are quite modest at <$40/kW typically), while SCRs can 
range from $200-300/kW, unpalatable to most plants today. Timeline remains 
protracted here too, with -2018 as best a proxy as any in our view. As a leading 
indicator of this, we focus on Maryland's pending finalization of its own 1-hour NAAQS 
for NOx by July 201h Finalization of rules as-proposed would likely require the shutdown 
of Dickerson, Chalk Point (already announced), but also likely AES' Warrior Run and 
Raven (formerly CEG's) Wagner and Crane plants. The timeline for compliance under 
these rules could result in ratable declines from current -2017 timeline to '18 or '19. 

More to the point 1-hour S0 2 standards remain the real bear in the room 

Despite all the focus on CSAPR, the DJ.U.lOb. more significant future rules will be 

implementation of 1-hour standards for S0 2 off 2010-criteria (likely in '19 timeframe). 

www.ubs.com/investmentresearch 

This report has been prepared by UBS Securities LLC. ANALYST CERTIFICATION AND REQUIRED DISCLOSURES BEGIN ON 
PAGE 3. UBS does and seeks to do business with companies covered in its research reports. As a result, investors should be aware 
that the firm may have a conflict of interest that could affect the objectivity of this report. Investors should consider this report as 
only a single factor in making their investment decision. 
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Statement of Risk 

Risks for Utilities and Independent Power Producers (IPPs) primarily relate to volatile 
commodity prices for power, natural gas, and coal. Risks to IPPs also stem from 
load variability, and operational risk in running these facilities. Rising coal and, to a 
certain extent, uranium prices could pressure margins as the fuel hedges roll off 
Competitive lntegrateds. Further, IPPs face declining revenues as in the money 
power and gas hedges roll off. Other non-regulated risks include weather and for 
some, foreign currency risk, which again must be diligently accounted in the 
company's risk management operations. Major external factors, which affect our 
valuation, are environmental risks. Environmental capex could escalate if stricter 
emission standards are implemented. We believe a nuclear accident or a change in 
the Nuclear Regulatory Commission/Environment Protection Agency regulations 
could have a negative impact on our estimates. Risks for regulated utilities include 
the uncertainty around the composition of state regulatory Commissions, adverse 
regulatory changes, unfavorable weather conditions, variance from normal 
population growth, and changes in customer mix. Changes in macroeconomic 
factors will affect customer additions/subtractions and usage patterns. 
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Visit our website at http://www.ubs.com 

This message contains confidential information and is intended only 
for the individual named. If you are not the named addressee you 
should not disseminate, distribute or copy this e-mail. Please 
notify the sender immediately by e-mail if you have received this 
e-mail by mistake and delete this e-mail from your system. 

E-mails are not encrypted and cannot be guaranteed to be secure or 
error-free as information could be intercepted, corrupted, lost, 
destroyed, arrive late or incomplete, or contain viruses. The sender 
therefore does not accept liability for any errors or omissions in the 
contents of this message which arise as a result of e-mail transmission. 
If verification is required please request a hard-copy version. This 
message is provided for informational purposes and should not be 
construed as a solicitation or offer to buy or sell any securities 
or related financial instruments. 

UBS reserves the right to retain all messages. Messages are protected 
and accessed only in legally justified cases. 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Wed 5/21/2014 12:35:52 AM 
Fw: National Grid EPA release 

From: Carrie Jenks <cjenks@mjbradley.com> 

Sent: Tuesday, May 20, 2014 7:52:17 PM 

To: Beauvais, Joel 
Subject: National Grid EPA release 
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News 
FOR IMMEDIATE RELEASE 
May 20,2014 

Contact: Media Relations 
781-907-3980 

NATIONAL GRID RESPONDS TO EPA'S FINAL COOLING WATER INTAKE 
STRUCTURE RULE 

Waltham, Mass.- National Grid issued a statement today in acknowledgment of 
the final rule released by the Environmental Protection Agency (EPA) under 
section 316(b) of the Clean Water Act. Issued on May 19, the rule will affect 
cooling water intake structures at U.S. power plants, achieve significant 
environmental benefits and provide those plants with lower-cost compliance 
options than previously proposed in order to reduce fish impingement and 
entrainment 

"National Grid appreciates EPA's work to develop a final rule that recognizes site 
specific differences," said Tom King, President of National Grid US. "Taking into 
account stakeholder concerns, the EPA has designed a rule that provides 
industry technology choices that not only ensure environmental benefits are 
achieved, but also provide companies the flexibility to install the most appropriate 
technology based on site-specific factors." 

King added that National Grid is committed to respecting the environmental 
resources and biodiversity of the landscape where its facilities are located. 
National Grid will continue to engage with its state permitting directors to ensure 
its facilities meet the cooling water intake requirements consistent with this rule. 

About National Grid 

National Grid (LSE: NG; NYSE:NGG) is an electricity and gas company that connects 
consumers to energy sources through its networks. The company is at the heart of 
one of the greatest challenges facing our society - to create new, sustainable energy 
solutions for the future and developing an energy system that underpins economic 
prosperity in the 21st century. National Grid holds a vital position at the center of the 
energy system and it 'joins everything up'. 

In the northeast US, we connect more than seven million gas and electric customers 
to vital energy sources, essential for our modern lifestyles. In Great Britain, we run the 
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gas and electricity systems that our society is built on, delivering gas and electricity 
across the country. 

National Grid delivers electricity to approximately 3.3 million customers in 
Massachusetts, New York and Rhode Island. It is the largest distributor of natural gas 
in northeastern U.S., serving approximately 3.4 million customers in New York, 
Massachusetts and Rhode Island. 

Follow us on~=='"""' Watch us on_:_;:;;..;:;:.._:...=::;_;:;., Friend us on,;_..;:;;=;::;;_;:;;_;::;..;..:, Find our photos 
on 

##### 
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To: 
From: 
Sent: 
Subject: 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Ann W Loomis (Services - 6) 
Tue 5/20/2014 8:48:10 PM 
316(b) press 

We issued the attached statement. Thank you for an open process and your attention to the many 
details. 

Best regards, 

Ann 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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NEWS RELEASE 

May 20, 2014 

Dominion Issues Statement on EPA's New 31Gb Rule 

RICHMOND, Va. -Dominion (NYSE:D) has issued the following statement regarding the 
Environmental Protection Agency's new rule designed to protect aquatic life from cooling water intakes 
at power stations: 

The Environmental Protection Agency's final rule for Cooling Water Intake Structures at Existing 
Facilities under section 316(b) of the Clean Water Act requires new technology and monitoring 
requirements on electric generating stations to reduce impacts on aquatic resources. 

"Dominion thanks EPA Administrator Gina McCarthy and her staff for their extensive and open dialogue 
with stakeholders and for including provisions that recognize the importance of ensuring electric 
reliability," said Thomas F. Farrell II, Dominion's chairman, president and chief executive officer. "As a 
result, Dominion believes the rule represents a reasonable approach to minimizing the impact on 
aquatic life while being mindful of the impacts to ratepayers. 

"Our initial review of the rule finds that it includes significant improvements compared to the proposed 
rule. States retain authority to impose effective entrainment measures appropriate for the site-specific 
features of each facility. Also, EPA has provided needed business certainty by identifying a suite of 
technologies that can be selected to reduce impingement impacts. 

"The rule does not mandate the use of costly and energy-intensive cooling towers at all facilities, yet it 
will result in major capital investments in advanced technologies that are suitable for each facility. 
These choices in compliance options based on enhanced monitoring will ensure the selection of 
effective, yet prudent technologies. 

"This reasonable approach will minimize costs to our customers and recognizes our responsibility to 
protect the reliability of the electric grid." 

Dominion has done an initial review of the rule and believes it will apply to several of its power stations. 
A detailed analysis of the rule is ongoing. 

Dominion is one of the nation's largest producers and transporters of energy, with a portfolio of 
approximately 23,600 megawatts of generation, 10,900 miles of natural gas transmission, gathering 
and storage pipeline and 6,400 miles of electric transmission lines. Dominion operates one of the 
nation's largest natural gas storage systems with 947 billion cubic feet of storage capacity and serves 
utility and retail energy customers in 10 states. For more information about Dominion, visit the 
company's website at~~.::;;_;;;;_~=-:..:.:.· 

### 

www.dom.com I dominionvirginiapower @DomVAPower 1 DomCorpComm 
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Beauvais, Joel 
Tue 5/20/2014 8:26:36 PM 
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Media 
Relations 

Public Service t-nt.e>rn.nc::<=> 

80 Park T6 

FOR IMMEDIATE RELEASE 
May 20, 2014 

NJ 07102 

MEDIA CONTACT: 
Michael Jennings 
973-430-6406 
Michael.jennings@pseg.com 

PSEG Statement on Environmental Protection Agency's Final Rule 
Regulating Cooling Water Intake Structures 

(May 20, 2014- Newark, NJ) --Public Service Enterprise Group Chairman, President and CEO Ralph lzzo 
issued the following statement regarding the U.S. Environmental Protection Agency issuing its final rule under 
Section 316(b) of the Clean Water Act: 

"We have been pleased that the Environmental Protection Agency under Administrator McCarthy has engaged 
stakeholders to identify appropriate approaches to minimize adverse environmental impacts. 

PSEG recognizes the enormous effort required of the EPA to develop a final rule that weighs the many factors 
related to this complex issue. We have not yet had a chance to review the rule in detail as it pertains to our 
facilities. But we appreciate the agency's technology based approach which considers each plant's individual 
circumstances rather than imposing a one-size-fits-all numeric standard. 

PSEG has a longstanding commitment to environmentally responsible operations and we anticipate working 
with the EPA and state regulators in implementing the final 316(b) rule." 

Public Service Enterprise Group (NYSE:PEG) is a publicly traded diversified energy company with annual 
revenues of $10 billion. Its operating subsidiaries are: PSEG Power, Public Service Electric and Gas Company 
(PSE&G) and PSEG Long Island. 

### 
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Beauvais, Joel 
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Fw: 316(b) statement 
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Paul Elsberg 
312-394-7417 
paul.elsberg@exeloncorp.com 

FOR IMMEDIATE RELEASE 

EXELON STATEMENT ON EPA STANDARDS FOR COOLING WATER INTAKES 

CHICAGO (May 20, 2014)- Exelon issued the following statement today: 

"Exelon has actively engaged with EPA and all stakeholders over the past few years as 

EPA crafted the new cooling water regulations. The final rule strikes a careful balance 

between meaningful environmental improvements and the need to maintain electric 

reliability and reasonably priced power. We appreciate that EPA did not mandate a one

size-fits-all solution and that it has granted the states the flexibility to require cost

effective investments to ensure that we protect the ecosystems and communities that are 

home to our power plants and the talented men and women who operate one of the 

nation's cleanest fleets." 

### 

Exelon Corporation is the nation's leading competitive energy provider, with 2013 revenues of 
approximately $24.9 billion. Headquartered in Chicago, Exelon does business in 48 states, the District of 
Columbia and Canada. Exelon is one of the largest competitive U.S. power generators, with approximately 
35,000 megawatts of owned capacity comprising one of the nation's cleanest and lowest -cost power 
generation fleets. The company's Constellation business unit provides energy products and services to 
approximately 100,000 business and public sector customers and approximately 1 million residential 
customers. Exelon's utilities deliver electricity and natural gas to more than 7.8 million customers in central 
Maryland (BGE), northern Illinois (CornEd) and southeastern Pennsylvania (PECO). Follow Exelon on Twitter 
@Exelon. 
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To: Adm13McCarthy, Gina[Adm13McCarthy.Gina@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov] 
From: Beauvais, Joel 
Sent: Tue 5/20/2014 6:48:15 PM 
Subject: Fw: CEG 316(b) Statement 

From: Carrie Jenks <cjenks@mjbradley.com> 

Sent: Tuesday, May 20, 2014 2:44:53 PM 

To: Beauvais, Joel 
Cc: mbradley@mjbradley.com 

Subject: CEG 316(b) Statement 

Attached is the Clean Energy Group's 316(b) Initiative statement on the final 316(b) rule. Please 
let us know if you have any questions. 

Thanks 

Carrie 

Carrie F. Jenks 
Senior Vice President 
M.J. Bradley & Associates LLC 
4 7 Junction Square Drive 
Concord, MA 01742 

Direct: (978) 405-1265 
Cell: (202) 236-0353 
Fax: (978) 369-7712 

This transmission may contain infonnation that is confidential or legally privileged and is intended solely for the 
addressee. If you are not the intended recipient, please do not use the infonnation in this e-mail, including any 
attachment(s) in any way, delete this e-mail, and itmnediately contact the sender. Thank you for your cooperation. 
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For Immediate Release 

The Clean Energy Group b 316(b) Initiative Statement on EPA b Final Regulations for Cooling Water 
Intake Structures at Existing Facilities 

Washington, D.C.<Jl May 20, 201491 The Clean Energy Group b 316(b) Initiative views the Final 
Regulations to Establish Requirements for Cooling Water Intake Structures at Existing Facilities under 
section 316(b) of the Clean Water Act as including important improvements compared to the 2011 

proposal. Based on our initial review, the rule includes pre-approved technology options to address 
impingement and maintains a site-specific approach for entrainment, said Michael Bradley, Executive 
Director of the Clean Energy Group b 316(b) Initiative. The regulatory requirements in the final rule will 
achieve significant environmental benefits throughout the U.S. while also providing the electric industry 
more business certainty than EPA b proposed rule would have provided. As a result, the rule strikes the 
right balance of allowing states to be protective of the environment while maintaining reliability of the 
electric system though much will depend upon state permitting decisions, noted Bradley. Engagement 
by the Agency with stakeholders resulted in a more effective rule that allows state permitting 
authorities to evaluate site-specific factors and consider the costs and benefits of the available 
technologies. 

We will be reviewing the details of the final rule, but we appreciate the constructive engagement by 

EPA to hear our concerns with the proposed rule , said Bradley. 

CONTACT 
Michael Bradley 
Executive Director 
The Clean Energy Group 
(978) 369-15533 
mbradley@mjbradley.com 

www.thecleanenergy group.com 
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To: 
Cc: 
From: 
Sent: 
Subject: 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
mbradley@mjbradley.com[mbradley@mjbradley.com] 
Carrie Jenks 
Tue 5/20/2014 6:45:54 PM 
CEG 316(b) Statement 

Attached is the Clean Energy Group's 316(b) Initiative statement on the final 316(b) rule. Please 
let us know if you have any questions. 

Thanks 

Carrie 

Carrie F. Jenks 
Senior Vice President 
M.J. Bradley & Associates LLC 
4 7 Junction Square Drive 
Concord, MA 01742 

Direct: (978) 405-1265 
Cell: (202) 236-0353 
Fax: (978) 369-7712 

This transmission may contain infonnation that is confidential or legally privileged and is intended solely for the 
addressee. If you are not the intended recipient, please do not use the infonnation in this e-mail, including any 
attachment(s) in any way, delete this e-mail, and itmnediately contact the sender. Thank you for your cooperation. 
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For Immediate Release 

The Clean Energy Group b 316(b) Initiative Statement on EPA b Final Regulations for Cooling Water 
Intake Structures at Existing Facilities 

Washington, D.C.<Jl May 20, 201491 The Clean Energy Group b 316(b) Initiative views the Final 
Regulations to Establish Requirements for Cooling Water Intake Structures at Existing Facilities under 
section 316(b) of the Clean Water Act as including important improvements compared to the 2011 

proposal. Based on our initial review, the rule includes pre-approved technology options to address 
impingement and maintains a site-specific approach for entrainment, said Michael Bradley, Executive 
Director of the Clean Energy Group b 316(b) Initiative. The regulatory requirements in the final rule will 
achieve significant environmental benefits throughout the U.S. while also providing the electric industry 
more business certainty than EPA b proposed rule would have provided. As a result, the rule strikes the 
right balance of allowing states to be protective of the environment while maintaining reliability of the 
electric system though much will depend upon state permitting decisions, noted Bradley. Engagement 
by the Agency with stakeholders resulted in a more effective rule that allows state permitting 
authorities to evaluate site-specific factors and consider the costs and benefits of the available 
technologies. 

We will be reviewing the details of the final rule, but we appreciate the constructive engagement by 

EPA to hear our concerns with the proposed rule , said Bradley. 

CONTACT 
Michael Bradley 
Executive Director 
The Clean Energy Group 
(978) 369-15533 
mbradley@mjbradley.com 

www.thecleanenergy group.com 
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To: Vaught, Laura[Vaught.Laura@epa.gov]; Deputy Administrator[62Perciasepe.Bob73@epa.gov]; 
Kopocis, Ken[Kopocis.Ken@epa.gov]; Beauvais, Joei[Beauvais.Joel@epa.gov]; Feldt, 
Lisa[Feldt.Lisa@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Reynolds, 
Thomas[R~_Y..OQlQ.§~Tb_Qill~.§@~P!~LQQ.~] 
From: i Administrator 86 i 
Sent: 'iiie-572"072oT;:rs·:-55:22-"PM 
Subject: RE: Dominion 316b statement- fyi 

From: Vaught, Laura 
Sent: Tuesday, May 20,2014 1:16PM 
To:[~.-~.-~.·A~!iiJ.~J.~·!E~.!~"f."~~-(~.-~.·J; Deputy Administrator; Kopocis, Ken; Beauvais, Joel; Feldt, Lisa; 
Garbow, A vi; Reynolds, Thomas 
Subject: Dominion 316b statement - fyi 

Dominion Issues Statement on EPA's New 316b Rule 

RICHMOND, Va. -Dominion (NYSE:D) has issued the following statement regarding the 
Environmental Protection Agency's new rule designed to protect aquatic life from cooling water intakes 
at power stations: 

The Environmental Protection Agency's final rule for Cooling Water Intake Structures at Existing 
Facilities under section 316(b) of the Clean Water Act requires new technology and monitoring 
requirements on electric generating stations to reduce impacts on aquatic resources. 

"Dominion thanks EPA Administrator Gina McCarthy and her staff for their extensive and open dialogue 
with stakeholders and for including provisions that recognize the importance of ensuring electric 
reliability," said Thomas F. Farrell II, Dominion's chairman, president and chief executive officer. "As a 
result, Dominion believes the rule represents a reasonable approach to minimizing the impact on aquatic 
life while being mindful of the impacts to ratepayers. 
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"Our initial review of the rule finds that it includes significant improvements compared to the proposed 
rule. States retain authority to impose effective entrainment measures appropriate for the site-specific 
features of each facility. Also, EPA has provided needed business certainty by identifying a suite of 
technologies that can be selected to reduce impingement impacts. 

"The rule does not mandate the use of costly and energy-intensive cooling towers at all facilities, yet it 
will result in major capital investments in advanced technologies that are suitable for each facility. These 
choices in compliance options based on enhanced monitoring will ensure the selection of effective, yet 
prudent technologies. 

"This reasonable approach will minimize costs to our customers and recognizes our responsibility to 
protect the reliability of the electric grid." 

Dominion has done an initial review of the rule and believes it will apply to several of its power stations. 
A detailed analysis of the rule is ongoing. 

Dominion is one of the nation's largest producers and transporters of energy, with a portfolio of 
approximately 23,600 megawatts of generation, 10,900 miles of natural gas transmission, gathering and 
storage pipeline and 6,400 miles of electric transmission lines. Dominion operates one of the nation's 
largest natural gas storage systems with 947 billion cubic feet of storage capacity and serves utility and 
retail energy customers in 10 states. For more information about Dominion, visit the company's website at 

### 
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To: [~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-~~ljlf~~~fr~!~r~~~§~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~@e pa . go v] ; Deputy 
Administrator[62Perciasepe.Bob73@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; 
Reynolds, Thomas[Reynolds.Thomas@epa.gov] 
From: Vaught, Laura 
Sent: Tue 5/20/2014 5:16:10 PM 
Subject: Dominion 316b statement- fyi 

Dominion Issues Statement on EPA's New 316b Rule 

RICHMOND, Va. -Dominion (NYSE:D) has issued the following statement regarding the 
Environmental Protection Agency's new rule designed to protect aquatic life from cooling water intakes 
at power stations: 

The Environmental Protection Agency's final rule for Cooling Water Intake Structures at Existing 
Facilities under section 316(b) of the Clean Water Act requires new technology and monitoring 
requirements on electric generating stations to reduce impacts on aquatic resources. 

"Dominion thanks EPA Administrator Gina McCarthy and her staff for their extensive and open dialogue 
with stakeholders and for including provisions that recognize the importance of ensuring electric 
reliability," said Thomas F. Farrell II, Dominion's chairman, president and chief executive officer. "As a 
result, Dominion believes the rule represents a reasonable approach to minimizing the impact on aquatic 
life while being mindful of the impacts to ratepayers. 

"Our initial review of the rule finds that it includes significant improvements compared to the proposed 
rule. States retain authority to impose effective entrainment measures appropriate for the site-specific 
features of each facility. Also, EPA has provided needed business certainty by identifying a suite of 
technologies that can be selected to reduce impingement impacts. 

"The rule does not mandate the use of costly and energy-intensive cooling towers at all facilities, yet it 
will result in major capital investments in advanced technologies that are suitable for each facility. These 
choices in compliance options based on enhanced monitoring will ensure the selection of effective, yet 
prudent technologies. 
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"This reasonable approach will minimize costs to our customers and recognizes our responsibility to 
protect the reliability of the electric grid." 

Dominion has done an initial review of the rule and believes it will apply to several of its power stations. 
A detailed analysis of the rule is ongoing. 

Dominion is one of the nation's largest producers and transporters of energy, with a portfolio of 
approximately 23,600 megawatts of generation, 10,900 miles of natural gas transmission, gathering and 
storage pipeline and 6,400 miles of electric transmission lines. Dominion operates one of the nation's 
largest natural gas storage systems with 947 billion cubic feet of storage capacity and serves utility and 
retail energy customers in 10 states. For more information about Dominion, visit the company's website at 

### 
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To: L~:~:~:~:~:~:~:~:~:~:~:~:~:~~~~i!!(~i~~t!~~~~r~:~~~:~:~:~:~:~:~:~:~:~:~:~:~:~J@e pa. go v]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov] 
From: Beauvais, Joel 
Sent: Mon 5/19/2014 11:57:09 PM 
Subject: Fw: PG&E 316(b) Statement 
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May 16,2014 

PG&E Responds to U.S. EPA Regulations for Cooling Water Intake Structures at 
Industrial Facilities and Power Plants 

Washington, D.C.- Pacific Gas and Electric Company (PG&E) released the following 
statement from Tony Earley, PG&E Corporation Chairman, CEO and President, in response to a 
rule on cooling intake regulations for industrial facilities and power plants proposed today by the 
U.S. Environmental Protection Agency (EPA). EPA issued regulations under Section 316(b) of 
the Clean Water Act to minimize adverse environmental impacts from industrial and power plant 
water cooling intake structures. 

"This complex and technical rule has been many years in the making, and we appreciate EPA's 
efforts to understand the implications of this regulation on our customers and facilities. PG&E 
has a long history of constructively working to manage its operations in an environmentally 
responsible way, and we have one of the largest databases of intertidal marine data in the 
country. For new generation projects, PG&E supports efforts to transition away from once
through cooling and is using alternative technologies that rely on air for cooling at its repowered 
and new facilities. 

"PG&E is fully reviewing the EPA's regulations for cooling water intake structures for industrial 
facilities and power plants. In particular, we will continue to review the manner in which cooling 
water intake structures at nuclear plants are treated, as these units are critical to ensuring grid 
stability and reliability, as well as to meeting greenhouse gas reduction goals. Based on an initial 
review, we believe that EPA has provided flexibility to plant operators and state permit writers to 
take into consideration site-specific characteristics of these facilities, which is critically important 
given the unique nature and surrounding ecosystem of each plant. 

"We look forward to continuing to work with EPA and our regulators in California as we turn our 
attention to implementing the requirements of Section 316(b) of the Clean Water Act." 

About PG&E 

Pacific Gas and Electric Company, a subsidiary of (NYSE:PCG), is one of 
the largest combined natural gas and electric utilities in the United States. Based in San 
Francisco, with more than 20,000 employees, the company delivers some of the nation's 
cleanest energy to 15 million people in Northern and Central California. For more information, 
visit and 

~~~~~~~~~~~~~~-
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************************* ATTACHMENT REMOVED ************************* 

This message contained an attachment which the administrator has caused 
to be removed. 

************************* ATTACHMENT REMOVED 

Attachment name: [image001.jpg] 
Attachment type: [image/jpeg] 

************************* 
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To: 
Cc: 
From: 

Wood, Robert[Wood.Robert@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 
Highsmith, Damon[Highsmith.Damon@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov] 
Senn, John 

Sent: Mon 5/19/2014 9:58:17 PM 
Subject: RE: Fact check for Associated Press 

From: Senn, John 
Sent: Monday, May 19,2014 5:37PM 
To: Wood, Robert; Kopocis, Ken 
Cc: Highsmith, Damon; Lalley, Cara 
Subject: Fact check for Associated Press 
Importance: High 

From: Ortiz, Julia 
Sent: Monday, May 19,2014 5:34PM 
To: Loop, Travis; Senn, John 
Cc: Lee, Monica 
Subject: OW ACTION: DDL ASAP, AP, 316b 

Can you confirm this background is correct? 

Yet it was Congress that required the EPA to establish cooling water standards in 1972, when it 
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passed the Clean Water Act. It has been a decades-long struggle. Environmentalists sued and the 
EPA repeatedly committed to new deadlines, only to ask for more time. Courts sent back to EPA 
rules issued in 2004 and 2006 to be reworked. The rule issued Monday was also prompted by a 
settlement with environmental groups. 
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To: ~~~~~~~~~~~~~~~~~~C[riif.~i_s_i~~~<>!.:.~~~~~~~~~~~~:~~~~J@e pa. go v]; Deputy 
Administrator[62Perciasepe.Bob73@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Beauvais, Joei[Beauvais.Joel@epa.gov] 
From: Vaught, Laura 
Sent: Mon 5/19/2014 9:57:58 PM 
Subject: EEl statement 
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FOR IMMEDIATE RELEASE 
FOR INFOR!\IATION CONTACT: 

Jon Corley, 202-508-5609 
Jeff Ostermayer, 202-508-5683 

Edison Electric Institute Statement on the Environmental Protection Agency's Final Rule 
for Regulating Cooling Water Intake Structures 

Washington, DC (May 19, 2014) -Edison Electric Institute (EEl) President Tom Kuhn issued 
the following statement on the Environmental Protection Agency's (EPA's) final rule under 
section 316(b) of the Clean Water Act: 

"We are thoroughly reviewing the final rule, and will continue to work with our members and 
state partners to assess its impact on electric utilities' ability to provide reliable, affordable, and 
increasingly clean electricity to their customers. We appreciate EPA's constructive process to 
engage all stakeholders. 

"The electric power industry has worked for years to educate and inform policymakers ofthe 
potential impacts of this regulation on customers and the need for a flexible and cost-effective 
final rule. Based upon our initial review of the rule, we are pleased that EPA has avoided 
imposing a categorical one-size-fits-all approach to compliance; has embraced significant 
elements of flexibility; and has acknowledged the importance of weighing costs with 
environmental protection. 

"Compared to the proposed rule, the final rule's overall compliance costs will be lower; 
however, the final rule will present significant operational and compliance challenges. We 
remain concerned that the rule will not provide states with sufficient flexibility to regulate 
cooling water impacts cost-effectively on a case-by-case basis. 

"EEl's member companies strongly support our nation's environmental laws, and our industry 
continues to ensure that those laws are fully met in a manner that protects the environment while 
avoiding unnecessary burdens on electricity consumers." 

### 

EEl is the association that represents all U.S. investor-owned electric companies. Our members 
provide electricity for 220 million Americans, operate in all 50 states and the District of 

Columbia, and directly employ more than 500,000 workers. EEl has 70 interna tiona! electric 
companies as Affiliate Members, and 250 industry suppliers and related organizations as 

Associate Members. 
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To: Vaught, Laura[Vaught.Laura@epa.gov] 
Cc: L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A~f!l!~i~f~~t~L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~]~e pa. go v]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; Distefano, Nichole[DiStefano.Nichole@epa.gov] 
From: Deputy Administrator 
Sent: Mon 5/19/2014 8:58:17 PM 
Subject: Re: Well that was fast. .. FYI 

Wow 
Indeed 

Bob 
Deputy Administrator 
202-564-241 0 ( 0) 
202-368-8193 (c) 

>On May 19, 2014, at 4:52PM, "Vaught, Laura" <Vaught.Laura@epa.gov> wrote: 
> 
> FOR IMMEDIATE RELEASE 
>May 19, 2014 
> 

Jacob Heisten 
(202) 224-4721 

> INHOFE ANNOUNCES PLANS FOR CRA OF EPA'S 316(b) RULE 
> 
>WASHINGTON, D.C.- U.S. Sen. Jim lnhofe (R-Okla.), senior member of the Environment and Public 
Works (EPW) Committee, today made the following statement after the Environmental Protection Agency 
(EPA) finalized the cooling water intake rule under Section 316(b) of the Clean Water Act: 
> 
>"The EPA has released another rule that threatens the affordability and reliability of America's 
electricity, and I am committed to ensuring that Congress weighs in. For far too long, President Obama's 
EPA has been developing its rules in a shroud of secrecy with limited Congressional oversight. I am 
working with my Senate colleagues and plan to use my privilege under the Congressional Review Act to 
force debate and an up-or-down vote on this rule. It's time for Members of Congress to go on the record 
as to whether they align with the EPA's devastating rule-making that is degrading the backbone of our 
nation's power grid." 
> 
>### 
> 
y 
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To: i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-A-dmi-nisirato-r-·86·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~@e pa. go v]; Deputy 

Ad min istrator[62Pe.rcfasep-ej3.ob"73@fepa~·govCRo-poCis·,-"ken[Kopocis. Ken@epa. gov]; Garbow, 
Avi[Garbow.Avi@epa.gov]; Beauvais, Joei[Beauvais.Joel@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; 
Reynolds, Thomas[Reynolds.Thomas@epa.gov] 
Cc: Distefano, Nichole[DiStefano.Nichole@epa.gov] 
From: Vaught, Laura 
Sent: Mon 5/19/2014 8:52:13 PM 
Subject: Well that was fast. .. FYI 

FOR IMMEDIATE RELEASE 
May 19,2014 

Jacob Heisten 
(202) 224-4721 

INHOFE ANNOUNCES PLANS FOR CRA OF EPA'S 316(b) RULE 

WASHINGTON, D.C.- U.S. Sen. Jim lnhofe (R-Okla.), senior member of the Environment and Public 
Works (EPW) Committee, today made the following statement after the Environmental Protection Agency 
(EPA) finalized the cooling water intake rule under Section 316(b) of the Clean Water Act: 

"The EPA has released another rule that threatens the affordability and reliability of America's electricity, 
and I am committed to ensuring that Congress weighs in. For far too long, President Obama's EPA has 
been developing its rules in a shroud of secrecy with limited Congressional oversight. I am working with 
my Senate colleagues and plan to use my privilege under the Congressional Review Act to force debate 
and an up-or-down vote on this rule. It's time for Members of Congress to go on the record as to whether 
they align with the EPA's devastating rule-making that is degrading the backbone of our nation's power 
grid." 

### 
y 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Reynolds, Thomas[Reynolds.Thomas@epa.gov]; 
Vaught, Laura[Vaught.Laura@epa.gov] 
From: Beauvais, Joel 
Sent: Mon 5/19/2014 8:02:56 PM 
Subject: RE: 316(b) rollout 

From: Kopocis, Ken 
Sent: Monday, May 19,2014 4:01PM 
To: Beauvais, Joel; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 3:59PM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Kopocis, Ken 
Sent: Monday, May 19,2014 3:56PM 
To: Beauvais, Joel; Reynolds, Thomas; Vaught, Laura 
Subject: Re: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 3:50:49 PM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
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Subject: RE: 316(b) rollout 

From: Kopocis, Ken 
Sent: Monday, May 19,2014 10:36 AM 
To: Beauvais, Joel; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 10:32 AM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
Subject: 316(b) rollout 

Any update on likely timing for advisory/release etc.? Just want to make sure we're synched up 
on OIRA front etc. 
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To: Beauvais, Joei[Beauvais.Joel@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Vaught, 
Laura[Vaught.Laura@epa.gov] 
From: Reynolds, Thomas 
Sent: Mon 5/19/2014 7:55:19 PM 
Subject: RE: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 3:51PM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Kopocis, Ken 
Sent: Monday, May 19,2014 10:36 AM 
To: Beauvais, Joel; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 10:32 AM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
Subject: 316(b) rollout 

Any update on likely timing for advisory/release etc.? Just want to make sure we're synched up 
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on OIRA front etc. 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 
Mon 5/19/2014 2:53:28 PM 
Re: 316(b) rollout 

From: Kopocis, Ken 
Sent: Monday, May 19, 201410:35:35 AM 
To: Beauvais, Joel; Reynolds, Thomas; Vaught, Laura 
Subject: RE: 316(b) rollout 

From: Beauvais, Joel 
Sent: Monday, May 19,2014 10:32 AM 
To: Kopocis, Ken; Reynolds, Thomas; Vaught, Laura 
Subject: 316(b) rollout 

Any update on likely timing for advisory/release etc.? Just want to make sure we're synched up 
on OIRA front etc. 
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To: [~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1~i~j~l~a!?~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J@epa .gov] 
Cc: Garbow, Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, 
Lisa[Feldt.Lisa@epa.gov]; Deputy Administrator[62Perciasepe.Bob73@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov] 
From: Beauvais, Joel 
Sent: Fri 5/16/2014 7:48:22 PM 
Subject: Re: 316(b) Update 

From: Beauvais, Joel 
Sent: Friday, May 16, 2014 3:44:46 PM 
To {G"i~~-M~c-~-rthy·~~-~-~i·~-·~·d·d;~~~-l 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-} 

Cc: Garbow, Avi; Kopocis, Ken; Feldt, Lisa; Deputy Administrator; Reynolds, Thomas 
Subject: Re: 316(b) Update 

-r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E·;c·:·-s-·:-·o-eiii:ie.rat"ive-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

c::::::::::::::::::::::::::::::::::::::::::::::::::::::::~:~:;:::::~:::::::::~:~:!I~:~:~~!:!:~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::J 
From: Beauvais, Joel 
Sent: Friday, May 16, 2014 2:54:46 PM 
T .--·-·-·-·-·-·-·-·~-·-·-·~-·-·-·----·-·-·-·-·-·-·-·-·· 

0:! Gina McCarthy e-mail address! 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Cc: Garbow, Avi; Kopocis, Ken; Feldt, Lisa; Deputy Administrator 
Subject: 316(b) Update 

;~~i)~~~-~?_t __ ?!!_~-~-~!.~--~i~~-[-~-~-~-~-~-~-~<~-~-~-~-~-~-~-~-~-~-~-~-~-~<~~"~-~~~-~~-~~II~~~~"!~!~~-~-~-~-~-~-~-~-~-~-~-~~-~-~-~-~-~~-~-~-~-1. ___ ~ 
i Ex. 5 - Deliberative i 
i ! 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------------------------X 
JOHN J. CRONIN a/k/a 
THE HUDSON RIVERKEEPER al., 

Plaintiffs, 

-v-

WILLIAM K. REILLY, et al, 

Defendants. 
-------------------------------------------------------X 

ORDER 

No. 93 Civ. 314 (LTS) 

Unless the parties inform the Court that this matter has been resolved as 

contemplated by the December 3, 2010, Order Terminating the Second Amended Consent 

Decree and Dismissing the Complaint (docket entry no. 152) by May 19,2014, this case will be 

reopened on that date. 

The parties must file simultaneously any supplemental briefing to their pending 

respective motions forty-five days after May 19, 2014. Defendants' pending motion to dismiss 

and Plaintiffs' pending motion for an order establishing a timetable for the completion of the 

Phase II rulemaking (docket entry nos. 120 and 126) will be deemed reinstated as ofthat date. 

Any replies must be filed simultaneously twenty-one days later. 

SO ORDERED. 

Dated: New York, New York 
April 24, 2014 

CRONIN.WPD VERSION 04124114 

~R,SWAIN 
United States District Judge 

ED_000110PST _00000716-00001 



FOIA 2014-009508 Interim 2 

To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Neugeboren, Steven 

Sent: Wed 5/14/2014 9:39:51 PM 
Re: 316(b) Timeline Subject: 

Richard is going to send the group the court's order. 
Steve Neugeboren 

Associate General Counsel 
Water Law Office 
Environmental Protection Agency 
202-564-5488 

From: Kopocis, Ken 
Sent: Wednesday, May 14, 2014 5:34:24 PM 
To: Neugeboren, Steven 
Subject: 316(b) Timeline 

Is the 16th a settlement date the court was involved in? 
Am I remembering a status conference? 
y 
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To: Bluhm, Kate[Biuhm.Kate@epa.gov]; Kukla, Alison[Kukla.Aiison@epa.gov]; Herckis, 
Arian[Herckis.Arian@epa.gov]; Tarquinio, Ellen[Tarquinio.EIIen@epa.gov]; Smith, 
Kelley[Smith. Kelley@epa .gov] 
Cc: Feldt, Lisa[Feldt.Lisa@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 
From: Kime, Robin 
Sent: Wed 5/14/2014 7:15:46 PM 
Subject: Talking Points for the Administrator's CEO Calls Thursday, May 16th 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Magruder, DeMara[Magruder.Demara@epa.gov] 
Senn, John 
Wed 5/14/2014 2:49:22 PM 
Call w/WSJ re 316b 

Hey Ken--the press office is hoping you'd have some time this afternoon--at 1 :30 if possible--to talk with 
Alicia Mundy at the Wall St. Journal on background about 316b, mainly about how we've worked to hear 
industry & stakeholder concerns. 

Let me know if this works for you--thanks, 
Johny 
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Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Feldt, Lisa[Feldt.Lisa@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 
Garbow, Avi[Garbow.Avi@epa.gov] 
Beauvais, Joel 
Tue 5/13/2014 7:23:39 PM 
RE: 3168 

From: Feldt, Lisa 
Sent: Tuesday, May 13,2014 3:20PM 
To: Beauvais, Joel; Kopocis, Ken; Neugeboren, Steven; Wood, Robert 
Subject: 316B 

A vi called and I brought him up to date on next steps re. ITC and he is going to try to join in for 
the 4pm discussion. 

Lisa Feldt 

Associate Deputy Administrator 

Office of the Administrator 

202-564-4711 
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To: Beauvais, Joei[Beauvais.Joel@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
From: Feldt, Lisa 
Sent: Tue 5/13/2014 7:20:13 PM 
Subject: 3168 

A vi called and I brought him up to date on next steps re. ITC and he is going to try to join in for 
the 4pm discussion. 

Lisa Feldt 

Associate Deputy Administrator 

Office of the Administrator 

202-564-4711 

feldt.lisa@epa.gov 
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To: Wood, Robert[Wood.Robert@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, 
Avi[Garbow.Avi@epa.gov] 
Cc: Beauvais, Joei[Beauvais.Joel@epa.gov] 
From: Feldt, Lisa 
Sent: Tue 5/13/2014 1:21:30 PM 
Subject: RE: Tuesday Morning Call on ESA Matter 

From: Wood, Robert 
Sent: Tuesday, May 13,2014 9:20AM 
To: Kopocis, Ken; Garbow, Avi; Feldt, Lisa 
Subject: FW: Tuesday Morning Call on ESA Matter 

From: Wood, Robert 
Sent: Monday, May 12,2014 6:04PM 
To: Garbow, Avi; Feldt, Lisa 
Cc: Elizabeth Southerland; '-~.~~~~~~e~~¥'-'-~_':_ 
Subject: FW: Tuesday Morning Call on ESA Matter 
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From: Wood, Robert 
Sent: Monday, May 12,2014 5:57PM 
To: Gary Frazer; Paul Souza; Lois J. Schiffer; 'Boling, Edward';===~=-'"==-"-~="'-'-' 
=-"~C:"'"-"-=~===~' Drew Crane; Pamela Lawrence- NOAA Federal; Barsky, Seth 
(ENRD) 

Cc: ~=~~"""=-=--'-=="""~'-=~' Elizabeth Southerland 
Subject: Tuesday Morning Call on ESA Matter 

Hi Everybody, 

We would like to convene a call tomorrow (Tuesday) morning to discuss ESA and 316(b ). I 
believe A vi will be sending a note to Lois and to Hilary this evening and tomorrow's call will 
follow that. I'll send a meeting invitation for 9AM with a call in number in a minute. Steve 
Neugeboren and I will lead the call for EPA. Thanks, 

Rob 

ED_00011 OPST _00000778-00002 



FOIA 2014-009508 Interim 2 

To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa .gov] 
From: Wood, Robert 
Sent: Tue 5/13/2014 1 :20:13 PM 
Subject: FW: Tuesday Morning Call on ESA Matter 

From: Wood, Robert 
Sent: Monday, May 12,2014 6:04PM 
To: kopocis.ken@epa.gov; Garbow, Avi; Feldt, Lisa 
Cc: Elizabeth Southerland; Neugeboren.steven@epa.gov 
Subject: FW: Tuesday Morning Call on ESA Matter 

From: Wood, Robert 
Sent: Monday, May 12,2014 5:57PM 
To: Gary Frazer; Paul Souza; Lois J. Schiffer; 'Boling, Edward';~~-'-"'~~""==~""~"'--'--' 
=-'~"'--"'--'-==~==~,Drew Crane; Pamela Lawrence- NOAA Federal; Barsky, Seth 
(ENRD) 

Cc: ~=~"-"-""~-~=="'~''"-=""'' Elizabeth Southerland 
Subject: Tuesday Morning Call on ESA Matter 

Hi Everybody, 

We would like to convene a call tomorrow (Tuesday) morning to discuss ESA and 316(b ). I 
believe A vi will be sending a note to Lois and to Hilary this evening and tomorrow's call will 
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follow that. I'll send a meeting invitation for 9AM with a call in number in a minute. Steve 
Neugeboren and I will lead the call for EPA. Thanks, 

Rob 
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From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 
Tue 5/13/2014 1:02:25 PM 
316(b) 

Hi, Ken- The Administrator has asked me to connect with you today on a few final tweaks to 
clarify some language in the rule/preamble. Probably most efficient if we do this together with 
staff. How is your availability? Best for me would be between 12 and 1:30. 

Also, just wanted to check if you guys are doing TPs for her CEO calls Thursday/Friday. I can 
help out as needed on that. 

Joel 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa .gov] 
Cc: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Neugeboren, 
Steven [Neugeboren. Steven@epa .gov] 
From: Wood, Robert 
Sent: Mon 5/12/2014 10:03:59 PM 
Subject: FW: Tuesday Morning Call on ESA Matter 

From: Wood, Robert 
Sent: Monday, May 12,2014 5:57PM 
To: Gary Frazer; Paul Souza; Lois J. Schiffer; 'Boling, Edward'; donna.wieting@noaa.gov; 
cathy.tortorici@noaa.gov; Drew Crane; Pamela Lawrence- NOAA Federal; Barsky, Seth 
(ENRD) 
Cc: Neugeboren.steven@epa.gov; Elizabeth Southerland 
Subject: Tuesday Morning Call on ESA Matter 

Hi Everybody, 

We would like to convene a call tomorrow (Tuesday) morning to discuss ESA and 316(b ). I 
believe A vi will be sending a note to Lois and to Hilary this evening and tomorrow's call will 
follow that. I'll send a meeting invitation for 9AM with a call in number in a minute. Steve 
Neugeboren and I will lead the call for EPA. Thanks, 

Rob 
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To: 
Cc: 

Magruder, DeMara[Magruder.Demara@epa.gov] 
Kopocis, Ken[Kopocis.Ken@epa.gov] 

From: 
Sent: 
Subject: 

Loop, Travis 
Mon 5/12/2014 7:16:51 PM 
RE: copies 

From: Magruder, DeMara 
Sent: Monday, May 12,2014 3:11PM 
To: Loop, Travis 
Subject: RE: copies 

Will do! 

DeMara Magruder 

202-564-2310 

From: Loop, Travis 
Sent: Monday, May 12,2014 3:05PM 
To: Magruder, DeMara 
Cc: Kopocis, Ken 
Subject: copies 
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Can you make 15 copies of the attached for Ken? He needs by 315. Thanks. 

Travis Loop 

Director of Communications 
Office of Water 

U.S. Environmental Protection Agency 

202-870-6922 

ED_00011 OPST _00000782-00002 
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To: 
Cc: 

Magruder, DeMara[Magruder.Demara@epa.gov] 
Kopocis, Ken[Kopocis.Ken@epa.gov] 

From: 
Sent: 
Subject: 

Loop, Travis 
Mon 5/12/2014 7:05:15 PM 
copies 

Can you make 15 copies of the attached for Ken? He needs by 315. Thanks. 

Travis Loop 

Director of Communications 
Office of Water 

U.S. Environmental Protection Agency 

202-870-6922 

loop.travis@epa.gov 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
From: Beauvais, Joel 
Sent: Fri 5/9/2014 7:38:31 PM 
Subject: You joining this 316(b) call with Lisa, Laura and me? 

Call in info: 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: 
From: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Shriner, Paui[Shriner.Paul@epa.gov] 
Wood, Robert 

Sent: Mon 5/5/2014 8:14:00 PM 
Subject: 316(b) Papers and Tabbed Binder 

Ken, 

Paul Shriner will drop off to you shortly the two ESA papers we discussed along with a binder containing 
the tabbed rule and preamble. 

Rob 

Robert K. Wood 
Director, 
Engineering and Analysis Division 
U.S. EPA Office of Water 
202-566-1822y 

ED_00011 OPST _00000834-00001 



FOIA 2014-009508 Interim 2 

To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Feldt, 
Lisa[Feldt.Lisa@epa.gov]; Beauvais, Joei[Beauvais.Joel@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Mitchell, 
Stacey[Mitcheii.Stacey@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Born, Tom[Born.Tom@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Neugeboren, Steven 
Sent: Fri 5/2/2014 8:30:38 PM 
Subject: reaching out to FWS on timing 

-----Original Appointment----
From: Kopocis, Ken 
Sent: Wednesday, April30, 2014 5:17PM 
To: Kopocis, Ken; Garbow, Avi; Feldt, Lisa; Beauvais, Joel; Neugeboren, Steven; Wade, Alexis; 
Southerland, Elizabeth; Mitchell, Stacey; Wood, Robert; Hewitt, Julie; Born, Tom; Witt, Richard; Levine, 

M a ryE II en ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·, 
Subject: 316 (b) Consultation Ca II in !·-·-·-·-·-·-·-·-·-·---~~-~-~-~~~e?._~_~_iy_~---·-·-·-·-·-·-·-·-·_i 
When: Friday, May 02, 2014 2:00 PM-2:30 PM (UTC-05:00) Eastern Time (US & Canada). 
Where: 3219B WJC-E 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
From: Loop, Travis 
Sent: Fri 5/2/2014 6:04:52 PM 
Subject: 316b roll out 

Ken 

Here is the doc with answers from OST. I didn't review yet but wanted to share with you. There 
is a roll out meeting next Wednesday at 1130. We can improve this and send to participants in 
meeting by Tuesday. Thanks. 

Travis Loop 
Director of Communications 
Office of Water 
U.S. Environmental Protection Agency 
202-870-6922 
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From: 
Sent: 
Subject: 

Paui.Zimbardo@ubs.com 
Wed 7/30/2014 1:21:22 PM 

FOIA 2014-009508 Interim 2 

UBS: DTE: Hunting for Commitments on Nexus Pipe 

DTE Energy Co: Hunting for Commitments on Nexus Pipe 

DTE doubling-down on NEXUS pipeline confidence; update expected in Aug. 

All eyes will be on the calendar for late August where we should finally get clarity on DTE's NEXUS pipeline. The Q&A on 
Friday's earnings call was monopolized by the status of the -$1.5Bn pipeline project as competition from Energy Transfer 
Partners' 2.2bcf/day ET Rover Pipeline (potentially expanding to 3.2/bcf/day), which has precedent agreements for 1.2bcf/day 
from anchor shippers. DTE continues to express confidence and stated that is "still bullish" and estimates a "high probability" of 
completing the pipe- we think it's a question of when rather than if, particularly given highest concentration ofMISO coal 
retirements, and switch to oil-from-gas of Canadian pipelines. Ultimately, the -$0.09 EPS contribution in' 17 is not the end all for 
the story. 

Revising up long-term utility capex guidance on latest EPA regulations 

Following the latest wave of environmental standards, management now sees its 2019-2025 annual utility capex at the high-end 
of the $1.3-2.0Bn range communicated at AGA. We point to the potential for a full scrubber at the newer Belle River plant as an 
item that could bias towards the high-end of the range. In June DTE launched an RFP to potentially purchase new gas generation 
as early as December, similar to CMS Energy's strategy for fulfilling its projected generation shortfall needs. If the external 
request proves unfruitful, we would expect DTE to pursue building its own asset. 

Company 2014 guidance unchanged; "strong bias" to increase later in the year 

Despite having accumulated $0.27/sh ofEPS contingency from the strong weather YTD, management left guidance unchanged 
and reiterated its "strong bias" to increase later this year. Despite weak MTD weather in July, forecasts for a milder than usual 
August, and O&M acceleration, we still anticipate a -$0.10 inc. in guidance with 3Q 14. 

Valuation: Maintaining $80 Price Target; awaiting Nexus Updates 

Valuation is based on a 2016E SOTP basis with the utilities valued on an average peer PIE and the non-regulated segments on 
EV/EBITDA. Although the increased long-term guidance capex is a positive, we remain cautious until we get the next datapoints 
on August 21st on NEXUS' binding open season and ETP's competing Rover pipeline. 

The Power Line on DTE: With investors in a holding pattern on NEXUS, we believe the short-term negatives could weigh on shares that have bee 
reiterate our belief that structural gas demand could improve in the state, with development more a question of when, rather than if. The potentia 
long-term utility capex is a positive but is likely to be overshadowed by NEXUS concerns throughout the balance of the summer. Ultimately, these 
are substantitllly more meaningful to the development outlook than the Nexus project. We emphasize even if the Nexus project is abandoned (unl 
than it was back with 1 Q results. We juxtapose DTE 's latest disclosures around further coal retirements with continued concern posed by MISO c 
concentration seemingly in Michigan. We emphasize continued ratebase growth around new gas plants and/or scrubbers as well as build/buy op, 

short position as the centerpiece of continued structural ratebase growth opportunity. We note a decisive shift back towards the utility as the focal 
vs. utility peers. 
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We look for further hints with Enbridge's (August 1), Spectra's (August 6), and Energy Transfer Partners' (August 7) eamings calls lJ 

We see the story as among the more appeah'ng diversified utility stories, but stop short seeing its valuation as largely reflecting the potential upside. ~ 

shares as likely stalling here, particularly seeing growth in the midstream as necessary to unlock any eventual MLP spin or sale. 

All eyes on Nexus 

DTE continues to express confidence in its proposed ~$1.5Bn NEXUS pipeline (l/3'ct DTE owned) despite increased competition 
from projects that also have northern paths. Without discussing the actual economics of NEXUS in contrast to other pipelines, 
management stated that it believes its pipe has the potential to be more economic as it requires the least amount of new pipeline 
build and also anticipates fewer regulatory/environmental issues. Management highlighted this as a key competitive advantage 
over peers. Previously management stated that it was seeking commitment of 0.7bcf/day in order to go ahead with the project and 
stated that it "has enough commitments to move to this very important step in the process" [binding open season]. Previously 
management stressed that the project was "producer driven" with at least half-a-dozen producers in serious discussions for 
capacity. In the latest open season discussed below a bidder can qualify as an anchor shipper with a 0.150 BCf/day bid for 15+ 
years. 

We flag the latest controversy around the project is relatively surprising with management having discussed in recent weeks 
upsizing the project given substantial interest. We note many investors were surprised by the developments around the ET Rover 
project, suggesting DTE may yet have been surprised by the size of the contemplated project (2.7 bcf/d committed on 3.0 bcf/d 
project), at seemingly quite attractive pricing. 

DTE On NEXUS: "We are still feeling really bullish" 
- DTE CFO Peter Oleksiak 
on 2Ql4 Call 

The latest update is in sharp contrast to expectations for an upsizing of the project in May 

Gaining clarity in the near term around the open season 

The binding open season will run through August 21st and we expect updates from the company shortly thereafter via FERC 
regulatory approval filings. The latest binding open season does not list Enbridge, which is unsurprising as the original 
Memorandum of Understanding (MOU) with the company expired. DTE's current guidance for the project remains unchanged 
despite the possibility that both DTE and Spectra Energy could increase their ownership levels to compensate (currently 33% 
ownership), or alternatively seek another financial ownership partner. CFO Peter Oleksiak said that "there's definitely a high 
probability that we'll be proceeding with the FERC filing. It's really determining now the size of the pipe." 

The open season will close August 21st and if DTE intends to go forward, we would expect 
FERC filings shortly thereafter. 
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Meaningful interest in pipe from local utilities is the anchor to project 

Interest in the project is being driven by both producers and at least three LDC sponsors in order to connect trapped products in 
the Utica shale play with Dawn Hub in Ontario (250 miles) to reach markets in Michigan, Ontario, and Chicago. Some of this 
interest is being driven by coal retirements in Canada as well as $20/MMBtu realized pricing at Dawn. Storage in Michigan also 
makes the route ideal for Utica producers who currently only have access to less lucrative markets to the south. 

Sell down by Enbridge an opportunity to increase economics for DTE 

The latest gyrations surrounding the ownership structure could impact DTE's ultimate financial interest. However, we note that 
DTE previously intended to use project financing on NEXUS with gross capex representing in its financial outlook as more of an 
equity 'contribution' to this project. The ~$350 Mn investment is likely closer to $125 Mn in 'capex', with an associated EPS 
contribution from the project once in-service of ~$0.08-0.09. As expected, management did not change its guidance surrounding 
the project's expected financial contribution. We flag that should DTE pick up its proportionate share of the project from 
Enbridge, there would appear to be ability to scale its interest up to 50%. We look for details on its ownership structure this fall 
along with the updated commitments on the pipeline. 

Should the project move forward, we suspect the project could yet become a ~$0.15 opportunity 

Will Enbridge maintain its gas LDC commitment? 

However, we see the decision by Enbridge seemingly to exit its position in the Nexus project, despite its position as among the 
anchor utility tenants as the most distressing data point on the project thus far. It remains unclear if Enbridge will remain an 
anchor LDC. It appears on the last call that this did indeed remain the case, but without results from the binding open season, it 
is unclear. 

Assuming success with NEXUS, we see latitude for management to increase its long-term guidance for the midstream segment 
from 10%-15% perhaps as early as EEL 

Where are these two projects? 

Taking figures from each of the company's proposed projects, seems to create projects that are aligned on top of each other. 

Figure 1: Proposed NEXUS Pipeline 
Project 
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Source: Company Filings 

Source: Company Filings 

Coal-to-gas switching in Michigan will drive next wave of long-term spending 

More stringent environmental standards set to push DTE utility capex higher 
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At AGA, DTE released an extended utility capex projection of $1.3B-$2.0B annually from 2019-2025 (increase of hundreds of 
millions per year at the midpoint from the current five year plan through 20 18) and announced with 2Q earnings that it sees the 
amount closer towards the top end of its long-term range, at closer to $2Bn, given the more stringent environmental standards. 
The spending is supported by 2.6GW of coal retiring from 2021-2025 due to age, EPA's New Source Review and carbon rules as 
well as 316b water cooling rules. Some plants need a cooling water retrofit for 316b and/or scrubbers, but may be too close to 
retirement to justify the investment. Nevertheless, management currently leans toward a retrofit for Belle River despite the $IB 
cost for FGD and SCR on the I ,200 MW plant ( ~$800/kW retrofit appears among the most marginal we've seen thus far of late) 
but stated that dry sorbent injection (DSI) remains an option. The asset is the company's newest in the portfolio. The final 
decision will depend on gas/coal relative pricing. 

Increasing capex by hundreds of millions per year in longer-dated capital spending plan. 

For example, earlier last week DTE announced that it would be closing Trenton Power Plant Unit 7 in 2016 for environmental 
compliance purposes and minimal synergies are expected as direct headcount will stay the same. This follows the earlier 
announcement that Unit 8 will be closed; collectively the two units have capacity of 240MW which is significant lower than the 
newer 535MW Unit 9. DTE plans to keep Unit 9 operational by utilizing DSI and trona to meet carbon standards. 

As we have highlighted recently, this continues the trend ofPRB coal plants facing earlier environmental compliance spurred 
retirements. For further details please refer to our report,~~~'!.!:.!:.:....!;=!.!.!..==~!.!.!..=· 

Looking for an external solution: June's Generation RFP 

DTE issued a Request for Proposal (RFP) to potentially acquire simple or combined cycle gas plants in June as it seeks to meet 
its generation needs in the face of plans to retire coal plants. DTE Electric's summer procurement is lGW which the company 
anticipates remaining somewhat stable in at least the near-term. Management stated that it is currently reviewing proposals and 
process is expected to last throughout 2014 with negotiations in October and a signed agreement available as early as December. 

We look for an overall portfolio update late this year with the conclusion ofthe RFP alongside key plant retrofit decisions. The 
exact 'incremental' capital out of this RFP remains unclear vs. the contemplated $1.3-2.0 Bn capex range disclosed. 

Figure 3: DTE Request for Proposal 
Timeline for Gas Power Plants 
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Source: Company Filings 

Through 2016 DTE anticipates being able to meet its projected generation MISO shortfall with PPAs and other contracts but 
believes that purchasing existing Michigan assets would be ideal assuming the price is right; however, emphasizing that such a 
move is likely beyond the current investment horizon and around 2019. 

We flag that CMS recently confirmed that MISO capacity market pricing was indeed trending higher, with prices in the $3/k.W
month range ( ~$1 00/MW -day) range despite the latest auction results for the year ahead substantially lower ( ~$15/MW -day), 
consistent with comments made by Dynegy for upwards of $2/k.W -month. 

More detailed update in the Fall as management assesses what environmental retrofits make sense for its coal fleet as we get 
more clarity on the EPA's standards 

P&l Growth To Continue After REF Installations 

At P&I, growth is expected to come from three areas: (1) organic growth onsite at facilities, (2) renewable conversions of coal-to
wood, and (3) Reduced Emission Fuel (REF) unit installations as well as optimization and the possible movement of some units 
to larger plants. Management also sees the possibility of M&A, rolling up onsite power businesses, especially as low gas prices 
incentivizes more interest in onsite Cog en facilities. Specifically on REF, Unit 8 went into service this summer and Unit 9 is still 
in a test run with negotiations. As a reminder, these REF plants are ten-year tax credit projects which expire around 2020 at 
which point the assets will have environmental compliance value but will experience a significant step-down. 

2014 guidance left unchanged- now with a $0.27 "contingency" 

No component of 2014 guidance was changed despite the strong $0.25 weather benefit in the first quarter and another two 
pennies in the second quarter, with management treating it as a contingency against the possibility of a mild summer for the 
electric utility given that July has already had 28 fewer CDDs than normal. The company also plans to reinvest some of the 
benefit back into the utilities as they usually do after strong quarters. 

Earnings Estimates Largely Unchanged 

We are maintaining our earnings estimates with only immaterial changes following earnings. 
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DTE pointed to continued customer conservation following the cold first quarter and high inventories at auto plants as reasons for 
the somewhat lackluster load growth observed during the quarter. With bills higher than average in the first quarter, we are not 
surprised by a desire of customers to run 'more lean' in the second quarter and the follow-through from overall lower 
consumption in the first quarter as a result of the weather. 

CMS Energy continues to see more robust weather normalized electric sales +2.5% YTD and an 8% increase in annual industrial 
sales during the year. This is not entirely surprising as CMS' territory is centered in the faster growing Grand Rapids. For 
example, Grand Rapids continues to see an increasing population and a rate of unemployment that is declining faster than in 
overall Michigan; however, annualized building permits in Grand Rapids were up 'only' 23% June 2013-May 2014 versus +39% 
March 2013-Febmary 2014. 

Source: UBS estimates, company filings 

Figure 5: UBSe Earnings Estimates, 2014E-
2018E 

Source: UBS estimates, company filings, 
FactSet 
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Valuation: Maintaining $80 Price Target 

Our valuation remains based on a utilities 2016E sum-of-the-parts with PIE multiples for the utilities and EV I EBITDA for the 
unregulated businesses. Our valuation remains unchanged despite a slight decrease in the regulated peer multiple and refinement 
of our estimates following the earnings call. 

Fi ure 6: Sum ofthe Parts Valuation 

Source: UBS estimates 

Please see attachment for disclosures and disclaimers. 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov] 
Cc: 
From: 

Gilinsky, Ellen[Gilinsky.EIIen@epa.gov]; Shapiro, Mike[Shapiro.Mike@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Tue 7/15/2014 11:09:51 PM 
Top 3 accomplishments 

This is what I sent. 

WOTUS, 316(b) and Rec Criteria. 

Ken Kopocis 

Office of Water 

U.S. EPA 

(202) 564-5700 
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Subject: UBS: Power Points: Where's the Trade?- DTE, EIX, AES, DYN, PEGI, SO, AEE, PEG, WR, 
XEL 

US IPP Weekly Power Points: Where's the Trade? 

How is the sector poised to do out of the 2Q gate? Power deceleration in 2H 

While there are likely a plurality of 2Q upward estimate revisions, driven in part by stronger l Q performance (most notably 
DTE), we see a broader trend towards deceleration in upward estimate revisions, particularly among the merchant exposed 
names. Much of the uplift in commodity prices has sagged since reaching its peak in mid-May, particularly in ERCOT, and we 
observe that merchant-exposed names have been leading the underperformance of XL U vs SPX of late. Meanwhile, datapoints 
on Industrial activity remain strong, suggesting companies like SO could yet surprise to the upside on their outlooks (typically 
reporting earlier in the season- driving expectations for broader sales growth expectations in the sector). While we have been 
constructive on utilities YTD, we maintain our bias towards the 'Infrastructure' theme (D, NEE, ITC, and EIX) among the sector 
as we see less of a rallying call around power equities (preferring EXC among integrateds) and NRG, DYN. We remain less 
constructive on regulated valuations, but wouldn't be surprised to see a modest trade higher out of the group on positive (albeit 
slowing) 2Q revisions. 

Transmission ROE upside for California utilities on back ofNE decision 

We estimate a new 'base' ROE for the California utilities- and any utility filing for an ROE on its own (outside of a generic 
RTO filing) as seeing its base reset to 9.77% under the methodology employed in the latest New England ROE decision (FERC 
Docket ERll-66). In tum, many utilities would be able to benefit from a 50bp ROE adder for their participation in an RTO, up to 
an effective ROE of 10.27%, on the basis of using a 75% percentile ROE for the median (instead ofthe Midpoint methodology 
used in the latest case). We flag that FERC was recently deliberate in noting that no decision has been made yet for a single 
utility, suggesting the methodology could yet evolve here as well. We're revising up our 2016+ estimate for EIX today, seeing 
-$0.05 upside on -50 bp revisions vs. Street expectations. This is a less meaningful positive for SRE and PCG. 

What about the PJM transmission companies? A bit of downside risk on reset 

With few pending ROE cases to be resolved for the time being, we don't see imminent downside to Transco's within the region's 
footprint. Notably, PJM does not have a 'generic' ROE tariff, meaning the region's tariffs could yet be reduced to a lower rate 
(10.27%) on the back of the latest decision. However, advocates would need to file for each individual utility to have their rates 
reduced (rather than having all regional utilities adjusted, as is the case in both New England and in pending MISO case). Among 
P JM equities, FE maintains the most downside to a cut in ROE with its current base at 12.38%, which it kept as it migrated from 
MISO to PJM. Other impacted equities include PEG, EXC (including POM), and AEP, among others 

Delay in DPL transaction limits DYN upside for now 

We see a delay in transacting over AES' DPL portfolio as limiting DYN appreciation. We reiterate our beliefthat between DPL's 
bloated cost structure and longer-term desire to steer away from significant commodity exposure as suggesting a sale remains in 
the cards. We include EPS projections below from the business, which suggest the sale could assist the company in achieving its 
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EPS targets; however, believe that the primary consideration was a lack of perceived value from bidders rather than an attempt to 
impact the long-term earnings profile or for regulatory reasons. Our latest estimate of the range contemplated for the DPL 
portfolio was $750-l Bn implying -$260/kW, up from $500 Mn initially. We include EBITDA and EPS contributions below, 
flagging that non-bypassable revenues would have stayed with the utility despite. We also note that the company had gone back 
and forth with the Commission over its controversial decision earlier to sell the subsidiary, although don't believe regulatory 
considerations play into the latest decision (PUCO had recently cleared the company of any implications in a recent order). We 
also continue to believe that Duke will sell its portfolio, seeing merchant commodity exposure as particularly ill-suited for its 
regulated profile. Meanwhile, we remain a bit skeptical as to meaningful improvement in power and capacity prices in Ohio, 
despite AES' statements to the contrary. Rather, we flag many companies of late appear to be (aggressively) hedging the forward 
power outlook. 

Decision on DPL appears driven by recent pricing. 
We are surprised by management's decision given what appear to be material synergies. 

Source: Company Filings and UBS Estimates 

PEGI Handling Growth Expectations with Another ROFO Acquisition 

Pattern Energy Group Inc. (PEGI) recently announced that it will acquire 172 MW of owned interest in the 218-MW Panhandle l 
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wind project Pattern Energy Group LP for a total cash consideration of $124.4Mn. The acquisition, which increases PEGI 's total 
operating capacity by roughly 16% to -1,435 MW, will be funded from available cash and credit facilities. 

Panhandle l, which reached commercial operations in 2014, is located in Carson County, TX, and sells approximately 77% of its 
output through a fixed-for-floating swap contract with Citibank expiring in 2027. The balance of the output is sold at ERCOT's 
spot market prices. 

PEGI indicated that the purchase price represents a 9-lOx run-rate CAFD multiple, which would equate to -$13Mn CAFD at 
midpoint. We can connect this -10-11% CAFD yield to NRG Yield's recent acquisition of Alta Wind, which boasted an 8% 
yield. PEGI's seemingly cheaper acquisition may be explained by different factors: 

Firstly, the Alta Wind portfolio is of superior quality: it has a longer PPA (21 remaining years vs. 13 years for Panhandle) 
and is located in a premium market (California vs. Texas). 

Secondly, Panhandle was acquired as part of a ROFO agreement, while Alta Wind was a third party acquisition. We could 
see that as an indication that ROFO agreements allow to acquire assets on more attractive terms. 

Lastly, NRG Yield is currently trading at a very rich valuation, which could explain why the company might be willing to 
pay more for an acquisition. 

We include below an overview of the remaining ROFO assets (-440MW total or -30% of total operating capacity after the 
Panhandle l acquisition): 

Source: SNL & Company Filings (1) Represents fixed-for-floating swaps 

Figure 3: ROFO Asset Characteristics ( 441 MW) 
comma oumtion 
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Source: SNL & Company Filings 
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EFH may bid -$87.5 Mn for Optim coal power plant in kickstart of M&A 

Energy Future Holdings recently notified the bankruptcy court overseeing its Chapter 11 proceeding that it may bid up to $87.5 
million for Optim Energy's Twin Oaks coal plant in Texas (2 unit lignite plant, totaling 307 MW). The acquisition could create 
synergies as Energy Future's Luminant business is the largest coal miner in Texas of Lignite. The starting price, offered by the 
Blackstone Group, is $60 million. EFH will have to wait and see if any creditors protest its bidding plans. US Bankruptcy Court 
will review EFH's motion to participate in Optim's auction on July 18th. The auction is scheduled for August 4th. 

Whv does this matter? We see the latest development as clearly indicative ofEFH's willingness to get back involved in M&A 
within the ERCOT market. We continue to expect TCEH will re-emerge as a publically traded vehicle post-bankruptcy, with a 
high implied EV/EBITDA (in the mid-to-high teens) substantially above peers creating an ideal currency for it to acquire peers. 

Coal synergies should help keep plant afloat 
Base bid from BX implies ~$195/kW 
EFH bid implies ~$285/kW 

Ameren to close its Meramec plant before its 701
h birthday 

Ameren recently announced that it was closing the 873MW Meramec coal plant, one of the oldest in the United States, by 2022, 
after which AEE executives viewed it would be required to install scrubbers. Meramec went in service in the 1950s. After 
reaching a peak capacity factor of -mid-70% from 2004-2008, capacity factors have been eroding before plummeting in 2012 
(53%) and 2013 (32%) although YTD 2014 capacity factor is close to 70% this winter. Meramec was supplied by Peabody 
Energy's North Antelope Rochelle PRB mine, the largest in the United States, and this marks the latest in a long line of planned 
coal retirements. We see the potential for further retirement vs. retrofit decisions as future EPA regulations are finalized. 

Ameren Missouri announces plans to close Meramec before it requires significant environmental 
capital spending. 

Figure 4: Meramec Entire Plant Capacity Factor(%) 

Source: SNL 
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Utility 2.0 coming to a Long Island near you 

Earlier this month PSEG Long Island (PEG) filed its long-term plan which includes a request for $200Mn of'Utility 2.0' projects 
from 2015-2018 as well as other capital projects. These initiatives are focused on reducing overall energy consumption and we 
reiterate that spending here will likely be immaterial at first but there exists the potential for an eight year-contract extension as 
well as the opportunity for PSEG LI to provide more services for LIP A and increase the earnings contribution from the segment. 
The South Fork improvement grouping is listed as to be determined and relates to the east end of Long Island which is the area 
with the highest load growth. PSE&G estimated in 2012 that $294Mn of conventional infrastructure improvements would be 
needed for transmission reinforcements from 2017-2022 ($97Mn by 2017 and the balance by 2022). Rather than dedicating 
capital to traditional projects PSE&G LI has proposed a hybrid solution including distribution generation, storage, energy 
efficiency, and other renewable projects. 

PEG has stated that regulators "may want to try some things with us" since DPS provides 
oversight here rather than outright regulation. 

Figure 5: PSEG Long Island Utility 2.0 
Lon Ran e Plan 

Source: Company Filings 

PSEG Long Island proposes either a 'performance driven investment' or 'savings driven investment' recovery model with the 
former resembling a more traditional rate case with a predetermined ROE and reasonableness band. The savings recovery model 
would be focused more on energy savings and the proposal states that consumer rates will not be impacted before 2016 when it 
anticipates the benefits of the EE, DR, etc. policies will be in effect. If LIPA opts to defer revenue increases for Utility 2.0 
beyond the 2015 rate case the amounts would possibly be captured in the 2018 rate case (current three-year distribution rate 
freeze). Management has requested that LIPA take action before December 1st and is holding public its first public technical 
conference on July 24'h 
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Southern Projects progress may have a few hiccups but looks on-track 

Southern Company's Mississippi Power filed its latest May Kemper County IGCC report which shows confirmed costs climbing 
to 89% of the -$4.4Bn of costs subject to the cost cap. While the cost estimates in the latest Kemper report have not changed 
materially, we note that the scheduled risk cost category was reduced from $17 5Mn to $125Mn while the contingency was 
increased $25Mn to -$75Mn. A few components have faced delays including the turnover ofthe gasifier feedwater steam trains 
and first cyclonic baghouse. A key date to watch for will be August when Southern aims to fire Gasifier A (previously scheduled 
for June) as we view the heating of the gasifiers as the largest near-term milestone for the plant. The combined cycle is still 
forecasted to be in-service by mid-20 14, seemingly a slight acceleration versus the previous month's report. 
(MPSC Docket No. 2009-UA-0014) 

Some aspects of Kemper have seen the time line slip but overall cost estimates remain 
unchanged. 

Source: Company Filings 

Economic wildcard: Is the Southeast gaining momentum? 

Southern's performance is heavily tied to economic activity in the Southeast and management has expressed optimism following 
the 1.3% weather normalized sales growth in the first quarter(+ 2.8% for industrial) and cited a 58% increase in economic 
pipeline potential projects. According to the Atlanta Federal Reserve Bank's latest quarterly survey (territory includes Alabama, 
Florida, Georgia, and sections of Louisiana, Mississippi, and Tennessee) the economy is showing continued progress and overall 
indicates improved levels of sales Yo Y. As we highlighted above, the degree to which the first quarter's sales improvement holds 
we could see the possibility for Southern to beat its guidance more than it has historically. Southern was scheduled to have its 
economic roundtable on July 10'11 and we look management to provide a detailed update on the health of the local economy on the 
call. 

We incorporate a relatively small uplift in the quarter for sales improvement but we see room for 
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upside here. 

Figure 7: Atlanta Fed Survey: "Quarterly Question: By roughly what percent are your finn's sales levels above/below "normal," 
if at all? 

Source: Atlanta Federal Reserve Bank Surveys 

West Central gas lateral gets positive vote 

On June 25'11 the Wisconsin PSC voted to approve Wisconsin Energy's 80-mile West Central gas lateral project, a decision earlier 
than expected given the uncontroversial route. All ten communities along the planned route have voted in favor of the $180-
$194Mn project, which would be completed in 4Q 15 pending approvals. The pipe is expected to alleviate propane shortages 
experienced in the region, especially this past winter. One commissioner voted against the project arguing that the project was 
expensive and would put unnecessary burden on consumer rates. 

PSC voted 2-1 in favor of ~$190Mn project but has not formally approved it yet 

EIX: In-line 2Q while awaiting approval of SONGS settlement 

We expect EIX to report in-line $0.77 (diluted) vs consensus $0.78 and last year's $0.79. In the table below we've opted to build 
a bottoms-up distribution of quarterly earnings for 2014 rather than the usual incremental year-over-year analysis, which we 
think would be less useful considering the large skewing effects of the removal of SONGS rate base and the outcome of the 
recently announces settlement agreement. We've expect ratebase earnings to be distributed in about the same pattern as quarterly 
earnings were distributed prior to the SONGS shutdown. The removal of SONGS ratebase costs -$0.07 but this will be partially 

ED_000110PST _00000937-00007 



FOIA 2014-009508 Interim 2 

offset by +$0.04 of annualized earnings on the associated regulatory asset ($0.03 for 20 14). Income tax benefits from the repair 
deduction are expected to be +$0.14, for which we've assumed will be distributed roughly along with earnings, although the 
actual pattern is subject to management discretion. Cost savings of +$0.35 are mostly from reduced labor costs (non-SONGS) 
and other reductions that were developed over time throughout 2013 and into this year. Energy efficiency incentives of +$0.03 
are expected only in 4Q and parent expense typically runs a bit over a penny a month, but we've assumed slightly less than 
company guidance for this year based on I Q results. 

While 2014 guidance of $3.60-$3.80 (vs UBSe $3.74 vs consensus $3.71) could be raised $0.03 for the recently announced 
SONGS settlement, we don't expect guidance to be raised until final approval (no time line, although on June 14, ALJ Darling 
indicated she would make a "determination" in about 4-6 weeks). Furthermore, we do not expect any material updates on either 
the MHI suit or NEIL insurance coverage, with a possible coverage determination after NEIL board meetings (the last one was in 
June). 

Source: Company filings, UBS estimates 

Raising 2015-2018 estimates for higher FERC ROEs 

We've raised our 2015-2018 estimates a few pennies to account for the likelihood that FERC transmission ROEs will increase in 
July 2015 after the moratorium on ROE is lifted. The rate was last set in a Nov 2013 settlement that granted a 9.30% base plus 
50 bps for CAISO participation and another 65 bps weighted average for project incentives. The June 19'11 FERC order adopting 
a lower ROE for New England identified "the just and reasonable base ROE" as "halfWay between the midpoint of the zone of 
reasonableness and the top", or (7.03%+11.74%)/2 = 9.39% and (9.39%+11.74%)/2 = 10.57%. 

We see upside to transmission ROE from New England FERC decision 

Figure 9: FERC DCF Analysis: Natural Gas Model Using Data for the Six-Month Period Beginning October 2012 and Ending March 2013 
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&Mo. 

Source: FERC 

Figure 10: EIX UBS estimates 2014E-2018E 
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Source: UBS estimates, Company filings 

Valuation: $63 PT unchanged; Reiterate Buy rating 

Our $63 PT reflects significantly increased regulatory stability and our confidence that management will now be able to achieve a 
favorable outcome in its 2015 GRC, thereby allowing it the opportunity to grow ratebase at a 7%-9% CAGR through 2017, 
among the strongest of utilities under our radar. We continue to see shares as preferable over its northern utility cousin given the 
stark bifurcation of regulatory treatment between them. We've apply a 1x premium PIE multiple to our 2016 estimate to arrive at 
aPT of$63. We believe a premium is warranted given the impressive nature of the SONGS settlement, which includes both 
major adversarial ratepayer groups, The Utility Reform Network (TURN) and the Office of Ratepayer Advocates (ORA) of the 
California Public Utilities Commission (CPUC). It now also includes Friends ofthe Earth (anti-nuclear) and a major labor group 
as well, without much significant opposition to speak of. The settlement does more than resolve the SONGS overhang- it also 
gives us much greater confidence in a favorable outcome for the GRC as well. 

Source: UBS estimates, FactSet 

DTE: Expect a nickel beat on revenue decoupling and lower O&M. 2014 guidance coming up. 

ED_000110PST _00000937-00010 



FOIA 2014-009508 Interim 2 

We estimate DTE will report EPS of$0.78 vs consensus $0.74 and last year's 2Q13 $0.62. Primary drivers of the expected beat 
are +$0.08 from the amortization of the revenue decoupling reg asset (similar to 1Q) and +$0.05 of benefit from lower O&M in 
comparison to higher "reinvestment" spending last year. Reduced pension cost adds another penny. Weather had minimal Yo Y 
effect -$0.01 from a return to normal, while weather-normalized load growth adds +$0.03. Bluestone growth adds +$0.02 while 
P&I also adds a penny. Assuming zero results from energy trading would add back a penny vs last year as well. 

After a 1Q $0.25 benefit from favorably cold weather, management stated "a strong bias upward" for 2014 FYutility guidance 
later in the year after incorporating the results of increased reinvestment as well as sunnner weather variability. Guidance for 
2014 FY currently stands at $4.20-$4.40 vs UBSe $4.41 and consensus $4.43. The TTM including last year's 2Q13 $0.62 is 
already above the top end at $4.45 and using our 2Q14 estimate of$0.78, TTM would be $4.61, a full $0.30 higher than the 
midpoint of guidance. While the company is treating the $0.25 weather benefit as a "contingency" and is expecting higher O&M 
"reinvestment" in 2H, we would not be surprised to see at least a partial increase now of at least a dime to $4.30-$4.50, with any 
further increase awaiting 3Q results first. 

With TTM now approaching $0.30 above the midpoint of2014 guidance, we would not be 
surprised to see at least a partial increase now of at least a dime to $4.30-$4.50. 

Source: Company reports, FactSet and UBS estimates 
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Bluestone and Millennium Expansions Are Filling in the Whitespace 

DTE discussed their recent lQ completion of the Cabot transportation interconnect with the Bluestone Lateral to the Tennessee 
Pipeline and the 2Q expansion of the Bluestone transportation agreement with Southwestern. With these producer-driven 
agreements, Bluestone is expected to expand from 0.6 bcf/d to 1.0 bcf/d by 2016, primarily through increased compression on the 
existing pipe. Management also expressed confidence that the gathering system could be expanded as well. 

On the Millennium Pipeline, transport of 0.8 bcf/day down to Ramapo NY could be increased by another 0.2-0.5 bcf/day post-
20 17, driven by strong pricing and producers that continue to surprise to the upside by multiple measures including total 
production, lower costs, and production per well. These announced expansions support the company's previous midstream 
operating earnings projection for 2018 of $130M, with the "whitespace" placeholder now reduced to $20M from $25M 
previously. There's been no change (yet) to the 10%-15% earnings CAGR from 2012 to 2018E. 

Nexus in discussions with DTE Electric 

Much of the remaining "whitespace" in 2018 earnings is expected to be filled with the proposed 1.0 bcf/day Nexus, which 
promises to be one of the company's crowning midstream achievements given the recent explosive interest in the project. 
Another 0.5 bcflday is possible with additional agreements (discussions are ongoing with multiple parties) and expansion of the 
pipe from 36 to 42 inches. Nexus would connect Utica and SW Marcellus to Dawn hub (and Chicago via Vector) and it 
continues to attract strong interest from gas utilities as well as producers (expected to be sponsored roughly 50%/50%). The 
project is anchored by the LDC affiliates of its sponsors (DTE Gas, Spectra, and Em bridge) and a verbal agreement with DTE 
Electric for generation is under discussion. Among the major drivers for this project is the continued fall-off of western Canadian 
gas supply to Dawn (down 4-5 bcf/day over the past 5 years) as increased Canadian oil production takes priority and Canada 
proposes to convert another I bcf/day gas pipeline from Alberta to oil transport. Basis between Dawn and Utica has been $1 or 
more with prices exceeding $50 this past winter for an unprecedented several weeks. Management also noted that with 
Utica/Marcellus set to become the largest North American basin by the end of the decade (over 20 bcf/day or nearly a third of US 
consumption vs 16-17 bcf/d total demand across the Northeast), producers have been increasingly desperate to export out of the 
region. With REX now fully booked eastward and southern lines also at full subscription, the desire to transport into new 
markets northward is intense. On the demand side, strong load growth in Ontario/Toronto and the conversion of coal to gas in 
Michigan also drive the need for Nexus as well. 

Vector expansion highlights need to move gas west 

The related expansion of the 1.3 BCF /day Vector pipeline between Dawn and Chicago appears to be more producer-driven by the 
need to get gas to market, with a possible 200-400 MMCF /day increase there. Financing is expected to be on-balance sheet at 
50% debt but DTE says they need to work the details out with their partners. Storage asset values in the region are also seen as 
increasing, especially as more CCGTs are built. 

Vector pipeline appears more producer-driven. 

No MLPyet 

With a 15% increase in earnings in 2013 vs 2012, we see this segment as likely to beat management's 10%-15% growth target 
over the next few years and our forecast of 17% reflects that. Given the relatively small portion of the company though (15% of 
earnings), even strong growth here isn't enough to change our rating for DTE absent an MLP structure that would lift valuation 
beyond the l2X 2016E EV/EBITDA multiple we currently apply. We would expect eventually either DTE reaches critical mass 
in the business to support a stand-alone structure-or it could opt to partner with a distressed MLP, in sharing its growth. Given 
the robust growth, we see the tax position (depreciation) as likely relatively palatable to transact on as well. 

Don't expect one anytime soon given the ~$200 Mn/yr EBITDA size of its midstream business 
Meaningfully too small still- even with Nexus 
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New Extended Utility Capex Projection Through 2025 

At the utility, DTE released an extended capex projection of $l.3B-$2.0B annually from 20 I9-2025 that is supported by 2.6 GW 
retiring from 202I-2025 due to age, EPA's New Source Review and carbon rules as well as 3I6b water cooling rules. Some 
plants, such as Belle River, need a cooling water retrofit for 3I6b and/or scrubbers, but may be too close to retirement to justify 
the investment. Having said that, management currently leans toward a retrofit for Belle River despite the $IB cost for FGD and 
SCR on the I ,200 MW plant ( ~$800/kW retrofit appears among the most marginal we've seen thus far of late). The asset is the 
company's newest in the portfolio. The final decision will depend on gas/coal relative pricing. Separately, management 
commented on the plan to hold rates flat through 20 I8 despite a robust capex program as $650M of surcharges fall off. While 
flat rates are important, they emphasized that average monthly bills were more important for economic competitiveness and that 
DTE still has some of the lowest bills in the country. 

New capex adds to long-term growth as plans to retire ~2.6GW of Coal 
MISO has previously suggested Michigan will see the greatest concentration of retirements 

P&l Growth to Continue After REF Installations 

At P&I, growth is expected to come from three areas: (I) organic growth onsite at facilities, (2) renewable conversions of coal-to
wood, and (3) the 8th and 9th REF unit installations as well as optimization and the possible movement of some units to larger 
plants. Management also sees the possibility of M&A, rolling up onsite power businesses, especially as low gas prices 
incentivizes more interest in onsite Cog en facilities. 

The sun shines in Michigan too -sometimes 

The Michigan Public Service Commission (PSC) Staffs Solar Working Group issued a draft report in June detailing ways in 
which DTE Energy and CMS Energy could promote residential adoption of solar. Despite estimating only a I4% capacity factor, 
it is clear that Michigan and its utilities want to stay at the forefront of the solar net metering debate. The report presents two 
broad options: net metering or solar Value of Service (VOS) credits. The PSC Staff stressed that its objective was a "properly 
designed" system where both the utility and customers would be indifference with respect to cost while ensuring that low-income 
customers were not disproportionately impacted by the policies. 

Michigan steps up to the plate with ways to promote residential solar. 

Under the net metering scenario, customers would opt into the current net metering program and sell-back to the utility at the full 
energy plus distribution rate as well as receive the REC credit ($0.I25/kWh credit+ $0.025/kWh REC credit). The VOS scenario 
differs in that a $0.I 0/kWh credit would be used in addition to a $0.05/kWh REC credit. In both scenarios there is a $6/month 
customer charge. A hybrid scenario involves generation sent 'back-to-the-grid' being credited to the customer at VOS and all 
solar generation receiving the REC credit. The net metering option could be implanted by the respective utility filing a renewable 
energy plan under the current existing solar policy and changing the renewable surcharge. DTE has been vocal in the past that it 
opposes subsidies for solar and estimated in the draft report that the cross-subsidization of net metering would be $0.09/kWh. 
Both DTE and CMS have relied thus far primarily on wind to meet their renewable portfolio standard (RPS) needs. The second 
and third options rely on aVOS credit and would likely need a PSC proceeding to become possible. 
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PSC Staff goal remains a policy that is neutral to utilities and customers 
Community solar remains a possibility in Michigan 

Aside from the typical residential rooftop opportunities, the PSC staff expressed interest in community solar stated that "50% 
company-owned and 50% developer/customer owned community solar limits would allow for a price competitive atmosphere 
where program innovation and best practices would thrive." Case No. U-17302 

Electric Utility rate filing coming in late 2014 or even later 

The electric utility plans to make $1.6B of capital investments in 2014, almost double the depreciation rate. The total program 
through 2018 is $6.7B, including $5.6B for base infrastructure, $700M for generation compliance (including post-Fukashima 
nuclear safety), and $400M for new generation to meet the l 0% 2015 renewable standard. Previously DTE had targeted a mid-
2014 rate filing for the electric utility with self-implementation in early 2015; however, now DTE has pushed the filing off to late 
2014 (seemingly post elections) or even early 2015 in conjunction with delaying the amortization of $127M of decoupling 
regulatory liability for 6 months from July l, 2014 to the end of the year (effectively pushing ~$35-40 Mn in post-tax 
amortization benefits into 2015 that would have been self-implemented rates). Management still intends to self-implement 
sometime in 2015. This change in the plan was initially due to O&M savings for employee benefits but is now supported by the 
strong IQ results as well. Despite the steep capex and recovery cycle planned, the company is nevertheless forecasting that 
customers will remain "close to rate neutral" through 2018 vs 2013 as a result of $650M of surcharge reductions planned ($300M 
in 1Ql4 and another $350M in 1Ql5). 

At the gas utility, the Infrastructure Recovery Mechanism (IRM) provides for a more continuous recovery and management 
thinks they can stay out of a ratecase for the next three years, and they are targeting <2% average annual rate increases. For 
2014, there is a planned $150M of capex for base infrastructure and another $90M for Main Renewal, Meter Move-Out & 
Pipeline Integrity. The total program through 2018 is $500M. While the $129M IQ cold winter results now place the gas utility 
above the company's $120-$126M full-year segment guidance, management will also probably be increasing O&M throughout 
the remainder of the year as part of their usual reinvestment program. 

Weather normalized electric sales in l Q 14 were estimated to be flat overall, with -2% residential offset by + 2% commercial and 
+3% industrial. However, it must be said that the "science" of extracting weather impacts in an extreme quarter (+25% HDDs vs 
normal) is certainly imprecise. The company continues to project a modest +0.5% normalized sales growth rate for the year. 

Source: UBS estimates, company filings 
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Cash flow of +$300M in 2013 means no equity in 2014 

The company ended 2013 with $300M more cash than originally in guidance, mostly for $200M of reduced capital spending at 
the non-utilities due to the acquisition of the on-site energy portfolio in 2012. As a result, DTE plans no equity issuance for 2014 
but does plan to issue $200M-$300M annually in 2015 and 2016. Our estimates include a $300M assumption predicated on 
stronger than guided growth in the Midstream segment. 

DTE plans no equity issuance for 2014 but does plan to issue $200M-$300M annually in 2015 
and 2016. 

Figure 14: Cash-flow guidance, 
20l3A vs 2014E ($M) 

Source: Company filings 

WR: In-line 2Q But COLI is a wildcard 

We expect an in-line result $0.51 vs $0.53 consensus and $0.52 a year ago 2Q 13. Major drivers for the quarter are $0.10 of 
revenue increases from the La Cygne abbreviated case (for half of the $660M retrofit cost to WR), transmission formula rates, 
and the Environmental Cost Recovery Rider (ECRR). Weather was neutral vs a year ago, with cooling degree days most 
beneficial to earnings in May. Operating expenses were -$0.05 higher vs last year, accounting for a 6% increase in O&M and 
SG&A (about $32M for full year 20 14) due to an acceleration of reliability spending on the heels of strong weather-related I Q 
earnings. This includes $9M of expense for the 8-week planned outage at Wolf Creek in March/April, so we apply a quarter of a 
$23M increase and half the $9M for the Yo Y 2Q effect of -$0.05. D&A was up a penny and interest expense should be flat for 
the quarter after a $250M/6% issue was refinanced on July I. COLI could be a relatively large wildcard for the quarter, with an 
unusually high $10M comparison from 2Ql3. With no death benefits in IQ, we assume the usual $14M for this year is spread 
equally through the remaining three quarters for a drop in EPS of -$0.04. This could be as high as -$0.08 if no death benefits are 
recorded once again in 2Q and we note that in the past, WR has gone as long as a three year stretch with no benefits. For 
valuation, we treat the normalized actuarial expectation of $14M of annual net income at the same PIE multiple of the utility and 
consider the quarterly fluctuations in the same category as weather (i.e., a phenomenon of nature). We do not expect any change 
to 2014 FY guidance of $2.25-$2.40 (UBSe $2.34 vs consensus $2.39). 

COLI could be as high as -$0.08 if no insurance benefits are recorded once again in 2Q and we 
note that in the past, WR has gone as long as a three year stretch with no benefits. 
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Figure 15: WR 2Ql4 vs 2Ql3 
EPS Walk 

Source: UBS Estimates, FactSet 
and Company filings 
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Management working with KCC staff to defer La Cygne depreciation in 2015 

Discussion on the call will likely focus on management's recent efforts working with the staff of the Kansas Corporation 
Commission (KCC) for an accounting authority order to defer the roughly 5 months of depreciation ofWR's half of the $1.2B 
environmental retrofit for the 1,400-MW La Cygne coal-fired generation facility. The company hopes to have a decision by the 
end of this year. Last month, we raised our 2015 estimate by $0.06 to $2.41 (vs cons 2.37) in the belief that that this request will 
be granted, eliminating the flat earnings profile between 2014 and 2015 that has concerned some investors prior to an expected 
2016 base rate increase. While this improvement is essentially a one-time item with little effect on our 2016 estimate (which 
already has recovery of depreciation post-ratecase ), we believe it highlights the effect of management's efforts to minimize 
regulatory lag through its excellent working relationship with regulators. 

Some concern over EPA's proposed carbon rules 

We also expect some discussion around the EPA's proposed carbon rules, which we believe will ultimately affect PRB-plants 
more than eastern plants that bum high heat-content coal. Management has described the negative reaction to the rules as 
expressed by numerous utility CEOs to Gina McCarthy of the EPA at the EEl annual convention in Las Vegas in June. 
Apparently, there was some preliminary concern that the rules effectively support a 2012 baseline for carbon reduction rather 
than the advertised 2005 standard, effectively reducing the benefit from many environmental and efficiency investments that 
have been made since 2005. The company believes that a regional compliance approach rather than a plant-by-plant or company 
standard might alleviate some of these concerns. Having spent -$1.8B already on environmental controls and retrofits, WR 
expects to plateau around $2B of cumulative environmental spending by 2015. The fleet is now 100% equipped with NOx 
controls and management does not view MATS as problematic, with less than $20M of spending left to fully comply. Regional 
Haze and JEC Consent Decree requirements placed the company ahead of the curve in getting retrofitted and WR now "looks 
forward to the day" when they can reduce environmental spending that has regulatory lag with no financial value for customers 
or investors and instead begin to invest more on efficiency and reliability enhancements, especially transmission. 

The company believes that a regional compliance approach rather than a plant-by-plant or 
company standard might alleviate some of these concerns. 
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XEL: Slightly below consensus for a light quarter, mostly for a return to normal weather 

We expect XEL to report $0.39 vs $0.41 consensus and $0.40 a year ago 2Ql3. The primary drivers for the quarter are a +$0.03 
improvement from the interim Minnesota rate increase offset by -$0.03 for a return to normal weather versus a favorable 2Ql3. 
+$0.02 of capital rider revenue is also offset by -$0.02 O&M growth, -$0.0 I depreciation, and -$0.02 higher property taxes. We 
do not expect any change to company guidance for 2014 of $1.90-$2.05 (vs UBSe $1.99 and consensus $1.99). 

Relatively inline to slightly weaker quarter 

Other topics for the call include some discussion around the recent Department of Commerce's recommendation to the Minnesota 
Public Utilities Commission (PUC) for a $71.5Mn disallowance of costs related to the extended power uprate (EPU) for the 
Monticello nuclear station (see below for details). Precedent would suggest that DoC recommendations have sufficient weight 
with regulators to make this the most likely worst-case outcome ofthe case, which we estimate would result in -$0.0 I of dilution 
from equity required to offset the resulting writeoff. Rebuttal testimony is not due until August 26 with a final decision inlQ14, 
the results of which are expected to be incorporated into the results of the full Minnesota electric rate case (also a 1Ql4 final 
decision with rebuttal testimony just filed on July 7). The recent Colorado multi-year rate filing was completed in June with the 
expectation that there will be a settlement; still awaiting the procedural schedule. The question remains whether XEL will be able 
to emerge by mid-2014 with multi-year rate settlements in both its MN and CO service territories. 

Management may be able to speak more about the Transco structure (e.g., no specific projects for it have been identified yet), 
with FERC filings expected this Summer. XEL also expected to file a new cost study and plan for its proposed Black Dog peaker 
(see below) later this Fall, followed by a final decision by yearend and we will be looking for an update on the Border Winds 
MISO interconnection study and North Dakota approval of Pleasant Valley. 

Figure 16: XEL 2Ql4 vs 2Ql3 EPS 
Walk 
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Minnesota looks to declare $70Mn of Monticello costs as imprudent 

Source: Company Filing 

Last week the Minnesota Public Utilities Commission (PUC) at the recommendation of the local Department of Commerce began 
an investigation into the prudency of the latest spending at Xcel Energy's Northern States Power Minnesota (NSP-Minn.) 
Monticello nuclear plant. Specifically the PSC has retained an independent consultant to investigate the cost split between the 
Monticello life cycle management (LCM) and 7IMW extended power uprate (EPU) which totaled ~$665Mn. Testimony filed 
July 2nd argues that Xcel did not communicate the project costs on a timely basis and did not account for costs for the LCM 
distinctly from the EPU, effectively understating the EPU costs. The expert testimony from Nancy Campbell, Minnesota 
Department of Commerce - Division of Energy Resources, states that "Xcel's decision to include all of the costs of the Monticello 
LCM and EPU projects estimated $346 million in a single work order is not reasonable since doing so guarantees that the costs of 
the two different projects are not transparent. The original project cost estimate was $320Mn and the Department of Commerce 
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filed testimony that its consultants recommend a disallowance of $71.5Mn which Xcel estimates has an impact of $94Mn for 
NSP-Minn. including AFUDC (-$0.01 EPS). For every $10Mn over the $748.1Mn of spending it is recommended that 85.7% 
(allocation for the EPU) would not be considered cost effective. Any amounts directly attributable to the EPU would not be 
recoverable. 

The results of the prudence hearing are likely to be captured in the next NSP-Minn general rate case with testimony and hearings 
running through 2Hl4 with a final Minnesota PUC decision expected in 1Ql4. (MPUC Docket: E002/CI-13-754) 

ETR: Expect strong beat on continued commodity benefit to merchant fleet 

Expect the prelim results this Tuesday. 

We expect ETR to report $1.24 vs consensus $1.13, with the primary driver being a $6/MWh expected improvement in power 
and capacity revenues at merchant power subsidiary EWC as previously disclosed by the company for the balance of the year at 
3/31114. The $54/MWh projection compares with $48 for the same balance of last year at 3/31/13, and is multiplied by -9.4 
TWhs and tax-effected to arrive at a $0.21 EPS benefit. We then scale this down by a third to $0.14 to account for how margins 
were actually affected in the extreme 1Ql4 when a $40/MWh improvement resulted in "only" a $0.93 EPS benefit. Other major 
factors include the lx cost of a stator accident at A&O that cost -$0.05 and a 1x state income tax benefit at EWC in the previous 
2Q 13 quarter. The absence of any major refuelling outage days this year vs last year's 45 days at Pilgrim and 5 days at Vermont 
Yankee help $0.10 but this is offset by -$0.10 of depreciation and another penny of decommissioning expense. A return to more 
normal weather from a milder 2Q 13 helps $0.02, while other income and O&M savings add another $0.12. A $22.3M rate 
increase in Mississippi in Sept 2013 and a $18.5M increase in Texas in April2014 help $0.03 but this is partially reduced by
$0.02 of declining ratebase earnings on System Energy's Grand Gulf unit. 

Figure 18: ETR 2Q14 vs 2Q13 Walk 
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RFP for 650-1000 MW for ETR Gulf States, Louisiana, and New Orleans 

On June 2, ESI issued a notice of intent to issue an RFP for long-term (10-20 years) capacity and energy from a "single integrated 
resource" CCGT with a max heat rate of 7,000 Btu/kWh located within the Amite South planning region in close proximity to the 
Downstream of Gypsy region. As a stalking horse, ESI will also evaluate a utility self-build option at either the Michoud or 
Little Gypsy sites, however, no ESI competitive affiliate will be allowed to participate. The winning plant would be in-service by 
2020. 

Entergy Mississippi ratecase filed 

Following the rejection of the sale of transmission assets to ITC In December 2013, the Mississippi PSC directed ETR to "move 
beyond this transaction ... and prepare and account for a plan for transmission investment. .. within 90 days after EMI's 
integration into MISO." On June 10, EMI filed a ratecase with a Dec 2015 test year requesting a 10.59% ROE on a 48.5% equity 
layer (no changes from and a $49M net-revenue increase to be implemented in Jan 2015 (120-day statutory deadline for a 
decision, likely to be extended by stipulation). Proposed retail ratebase is $2.022B. The rate filing also requests a Formula Rate 
Plan Rider (FRP) update on $l.737B of FRP ratebase. The base revenue increase is composed of $205M for rolling riders into 
base rates (with a corresponding -$112M reduction in rider revenues), a depreciation rate change, and base rate additions. The 
request would also add Attala and Hinds into the Production Management Rider (PMR) and include MISO and system agreement 
revenues and expenses in the PMR until EMI exits the system agreement in November 2015. PMR rate offsets are -$44M, 
leading to a total net-revenue increase of $49M. 

Reducing estimates and PT on lower forward power curve 

We are reducing our 2015-2017 estimates for a lower forward curve, which has been steadily declining for the past two months. 
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Our sum of the parts PT is reduced $1 to $78 as well for the same reason. 

Fi ure 19: ETR UBS estimates 2014E-20l7E 

Source: UBS estimates, FactSet and Company filings 

Source: UBS estimates, Company filings 

PNW: In-line quarter with more rooftop installs 
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We expect PNW to report $l.l5 vs consensus $1.16 and last year's 2Ql3 $l.l8. Major drivers include -$0.09 from a return to 
normal weather vs last year offset by +$0.02 of hotter weather in June and +$0.06 ofO&M savings, primarily from reduced 
pension cost. Weather normalized sales growth of 0.5% adds +$0.03, while the Lost Fixed Cost Recovery (LFCR) charge adds 
another incremental +$0.02. D&A, interest expense, and property taxes increased -$0.06. We expect another negative Yo Y 
comparison -$0.02 from the Transmission Cost Adjustor (TCA) due to the 2012 catchup in 2013 rates through June 2013, 
although future quarters should be cleaner comps with more neutral-positive Yo Y comparisons in line with transmission ratebase 
growth. Transmission rates increased $26M in June 20 l3 and increased another $6M in June 2014. AZ Sun adds another 
+$0.025, including contributions from Gila Bend this quarter. We do not expect any changes to 2014 FY guidance of $3.60-
$3.75 with the more load-heavy 3Q still in front of us. 

Figure2l: PNW2Ql4vs2Ql3 
EPS Walk 

Source: UBS estimates, FactSet 
and Company filings 

Rooftop installs not slowing; awaiting next step from ACC 

On the call, we expect some discussion to focus on rooftop solar installations, with the company filing its second quarterly report 
this week. We expect the filing to show a continued steady increase each month this year despite the $4.90/month net metering 
charge, which does not appear to be having any significant effect slowing enthusiasm for installations. On Aprill5, APS filed its 
first quarterly report on rooftop applications and installations, with more than 2,200 rooftop systems installed in l Q, bringing the 
total to 25,000. There were 1,100 applications in lQ as well, down from 1,800 in 1Ql3 and 2,600 in 4Ql3. The YoY decline 
(and especially since 4Q) appears to be due mostly to the expiration ofupfront cash incentives. 

"The ball is in our court." -Commissioner Bittersmith 

With no further net metering workshops on the schedule, we await a decision from the ACC in the next few weeks on whether to 
continue with additional workshops, open a formal net metering docket, or take some other action. Commissioner Bittersmith 
has reportedly noted recently that "the ball is in our court". We expect APS to get a head start on the next round of battles in the 
state over net metering through the filing of a 'draft' rate case -early next year, allowing an -18-month period prior to its formal 
rate case period to enable a robust discussion/ settlement over rate design issues in the state with solar constituencies without 
holding up its broader rate case. Among the chief changes in rate design, we look for APS to potentially move forward with a 
broader demand charge approach, rather than a distinct fixed charge for solar customers, providing a consistent tariff across all 
users. 

ED_000110PST _00000937-00022 



FOIA 2014-009508 Interim 2 

We expect to see net metering addressed separately from the rate case. 

APS continues to ponder a waiver from the requirement to file a ratecase next year in order to postpone back to the originally 
planned mid-2016 timeframe. The early filing requirement that was set in last year's net metering order has been a key investor 
concern. Executives remain comfortable with the ability to continue to earn at least a 9.5% ROE (and towards 10%) through a 
2016 stay-out period despite solar and energy efficiency headwinds (which speaks to effectiveness ofboth continued cost-cutting 
and robust sales growth trends). Commentary remains constructive towards rate settlements of cases as well. While we had been 
thinking that the waiver request was a near-certainty, it appears that management has chosen to be more cautious and diplomatic 
on the subject, and will wait to see how the outcome of ACC actions following the earlier workshops. 

Four-Corners decision still due Q4; don't expect any issues here 

We also expect a nominal update on the Four Comers docket, for which APS rebuttal testimony was just filed on July 3. APS 
testimony noted intervenor math errors and the company characterizes the current process as a "back and forth" with Staff and the 
Residential Utility Consumer Office (RUCO). Surrebuttals and an APS rejoinder are due July 21 and 28, respectively, followed 
by a prehearing conference on July 30 and hearings on August 4. A final decision on the revenue requirement is still expected by 
Q4. 

Figure 22: Calendar of Upcoming Events 

Source: UBS 

Utility Events in the Week Ahead: 

Monday (7/14): 

(1) -

Tuesday (7 /15): 

(1) UBS Access: Conf. Call: ERCOT Wind Build 

Wednesday (7/16): 

(1) -

Thursday (7 /17): 
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(1) UBS Access: Utilities 2Q Preview lunch 

Friday (7/18): 

The Power Download: Recap of our research 

(1) 

Titles below are hvperlinks to recent documents. 
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Figure 23: Weekly Utilities Performance 
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Source: FactSet 

Source: FactSet Source: FactSet 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Mon 4/14/2014 5:08:09 PM 
Re: left you a vm 

From: Kopocis, Ken 
Sent: Monday, April 14, 2014 1:07:15 PM 
To: Beauvais, Joel 
Subject: RE: left you a vm 

From: Beauvais, Joel 
Sent: Monday, Aprill4, 2014 12:23 PM 
To: Kopocis, Ken 
Subject: left you a vm 

Hi,.K~l!._-:::_I__peed to connect with you on 316(b) and on s VGP. Can you give me a ring? My eel 
is l~o-"~~·~~~"~~~jifyou don't find me at my desk. 

Joel 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 
Mon 4/14/2014 4:23:07 PM 
left you a vm 

Hi, __ K~!l_:=:J._geed to connect with you on 316(b) and on s VGP. Can you give me a ring? My eel 

is i.~~~~~~-~~0-"~.;~~Jf you don't find me at my desk. 

Joel 
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To: Garbow, Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa .gov] 
From: Beauvais, Joel 
Sent: Wed 4/9/2014 10:36:40 PM 
Subject: 316(b) timing 

A vi, Ken - Any updates on timing? 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Neugeboren, 
Steven [Neugeboren. Steven@epa .gov] 
From: Wood, Robert 
Sent: Tue 4/1/2014 7:32:04 PM 
Subject: TIME SENSITIVE- Can you take a call concerning 316(b) and ESA? 

Can you take a call now or very soon? If yes, I will call your cell. 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Tue 4/1/2014 4:38:07 PM 
RE: 316(b) 

From: Kopocis, Ken 
Sent: Tuesday, April 01, 2014 10:32 AM 
To: Beauvais, Joel 
Subject: RE: 316(b) 

From: Beauvais, Joel 
Sent: Tuesday, April 01,2014 9:10AM 
To: Kopocis, Ken 
Subject: 316(b) 

Hi, Ken- Sorry I missed you yesterday. Can we connect today? Feel free to give my eel a ring 
any time and I'll try to pick up. 

Joel 
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Sent: 
Subject: 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 
Tue4/1/20141:10:08 PM 
316(b) 

Hi, Ken- Sorry I missed you yesterday. Can we connect today? Feel free to give my eel a ring 
any time and I'll try to pick up. 

Joel 
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To: 
From: 
Sent: 
Subject: 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 
Sun 3/30/2014 9:06:31 PM 
RE: 316(b) 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i i 

I am around and available for the rest of the day if you have a chance to call: i Non-Responsive i 
Otherwise I'll catch you tomorrow :_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

' . 

From: Kopocis, Ken 
Sent: Friday, March 28, 2014 10:25 PM 
To: Beauvais, Joel 
Subject: Re: 316(b) 

From: Beauvais, Joel 
Sent: Friday, March 28, 2014 6:52:14 PM 
To: Kopocis, Ken 
Subject: 316(b) 
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To: Klasen, Matthew[Kiasen.Matthew@epa.gov]; Peck, Gregory[Peck.Gregory@epa.gov] 
Cc: Kopocis, Ken[Kopocis.Ken@epa.gov] 
From: Spraul, Greg 
Sent: Thur 3/20/2014 2:48:46 PM 
Subject: DEADLINE- COB 3/31 -responses to 316(b) QFRs from 1/16/14 SEPW Hearing 
(Administrator) 
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Environment and Public Works Committee Hearing 
January 16, 2014 

Senator Thomas R. Carper 

Administrator Gina McCarthy 
Follow-Up Questions for Written Submission 

OW questions 

l. The EPA is scheduled to finalize standards for cooling water intake structures under section 
316(b) of the Clean Water Act by January 28, 2014. What steps have been taken to ensure the 
best science available has been used to determine both the costs and benefits to justify the new 
standards? 

Senator David Vitter 

1. EPA is running point on the 316(b) proposal. This rule, as it was proposed, would affect a 
staggering 600 facilities across the country. I'm concerned about the cross-agency coordination, 
considering all of the agencies that are now involved. Are you concerned at all that these ESA 
negotiations could actually result in a de facto mandate to install cooling towers on power plants 
and manufacturers who use waters to cool their facilities? 

2. Several provisions in EPA's proposed 316(b) cooling water intake rule could lead to a 
requirement to install cooling towers. These include (1) a requirement for modified units, 
including nuclear upgrades or replacements of turbines and condensers, to install cooling towers 
similar to EPA's New Source Review program under the Clean Air Act, (2) a requirement to use 
"willingness-to-pay" surveys to measure benefits that would significantly overstate benefits and 
possibly justify a decision to install towers; (3) a change in the status of cooling ponds and 
impoundments long considered to be closed-cycle cooling; and (4) overly broad Endangered 
Species Act provisions that could require facilities to cease operation or install cooling towers if a 
threatened or endangered species is located in a water body from which a facility draws water 
even without evidence of impact to that species. Facilities faced with a requirement to install 
cooling towers would likely retire rather than retrofit. This is especially true for nuclear units, 
many of which are unprofitable today as a result oflow demand, low natural gas prices and 
subsidized renewable generation. Have you considered the effect of retirements of nuclear units 
on grid reliability and climate change goals as a result of the 316(b) rulemaking? 

3. We believe the Services should conclude the rule is "not likely to adversely affect" T&E 
species. We agree with EPA's original finding that the rule does not authorize any 
actions that could potentially harm T&E species because the rule provides additional 
protections for species from impingement and entrainment at cooling water intake 
structures. What steps are EPA taking to ensure that its original finding will prevail in the 
final rule? What organizations within the Administration are contesting that finding and 
on what basis? 

4. Any ESA monitoring and study requirements must be focused on T&E species directly 
affected by the intake through entrainment or impingement. We understand that the 
proposed ESA provisions in 316(b) will require permittees to identify listed species that 
may be in the waterbodies from which a facility draws water and might be indirectly 
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affected by intake structures. How does such an approach comport with the 
Endangered Species Act or the Clean Water or 40 years of precedent? 

5. The approach proposed to be used to incorporate proposed ESA provisions into the 
state 316(b) permitting process represents a dramatic departure from the current NRC
initiated Section 7 consultations procedure used for nuclear facilities that involves 
multiple federal agencies. Having the ESA consultation take place prior to submittal of a 
state permit application would shift the decision-making to a single federal agency. 
Rather, any ESA study or consultation should occur as an integral part of the current 

permitting process and not separately. What are your thoughts on this? 
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Office of Water News Clips- March 14, 2014 

EPA expresses concerns, not objections, to PolyMet mining plan for the Iron Range 

Outlet: Star Tribune - Online 

In a long-awaited assessment submitted Thursday afternoon, the U.S. Environmental Protection Agency 

has given PolyMet Mining Company's controversial plan for a copper mine in northeastern Minnesota 

the equivalent of a 11B" grade. 

That means the federal agency has concerns about the potential environmental impact of the proposed 

$650 million project, and that it wants to see more analysis and a clearer explanation of how pollution 

problems will be resolved. But it is far better than the failing grade the EPA gave PolyMet's first 

environmental study four years ago, and on a par with grades received by other recent big projects in 

Minnesota, including the Central Light Rail Corridor and the St. Croix River Bridge. 

11We appreciate the extensive improvements to the project and the clarity and completeness of the 

extensive review," EPA officials said. 

Late Thursday, the Minnesota Department of Natural Resources (DNR) was still waiting for influential 

comment letters from the state Department of Health and Minnesota Indian tribes that have expressed 

reservations about the mining proposal -all due as the state's 90-day public comment period came to 

a close. 

The EPA's comments on the 2,000-page environmental impact analysis, which has been open for public 

review for three months, are perhaps the most pivotal of the more than 40,000 that people have 

submitted. That's the largest number of comments the state has ever received on a such a project, by a 

factor of 10, a reflection of the deep feelings the project has elicited. 

11The EPA review provides feedback and guidance," said Jon Cherry, chief executive officer of PolyMet 

Mining Corp. 11 We will continue to work with the (agencies) to ensure they receive additional data or 

information that might be required to address the EPA's comments." 

PolyMet, a Canadian minerals company, has proposed an open pit mine and processing facility, and is 

just one of many companies hoping to tap into a massive deposit of copper, nickel and other precious 

metals that stretches up to the edge of the Boundary Waters Canoe Area Wilderness. The mining plan 

has raised hopes of an economic renaissance in northern Minnesota, but environmental watchdog 

groups and Minnesota Indian tribes have raised alarms about its potential environmental impact. 

PolyMet says it would create as many as 350 long-term mining jobs and hundreds of temporary 

construction jobs, drawing a groundswell of support among mining advocates. But copper mining also 

carries different and greater environmental risks to water than taconite mining. PolyMet's $650 million 

open pit mine and processing plant would operate for 20 years, but the environmental impact 

statement submitted as part of its permit application shows that it would require decades or even 

centuries of expensive water treatment to protect the lakes and rivers that ultimately drain into Lake 
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Superior. 

A coalition of environmental groups argued at a Capitol news conference Thursday that the plan needs 

sweeping revisions to correct flaws and fill voids. Missing, for instance, is any financial assurance that 

cleanup costs won't fall on the public, various representatives said. They also said the DNR and PolyMet 

have underestimated the volume of pollution that the mine will create. 

11The stakes are high," said Scott Strand, executive director of the Minnesota Center for Environmental 

Advocacy, a nonprofit environmental law firm. 11We need to get it right." 

The Minnesota Chamber of Commerce, the state's largest business lobbying group, said in a letter it 

submitted that all the environmental concerns have been adequately addressed. 

While Polymet's website for the proposed mine says the company plans to start development of the site 

in the second half of this year, the state's environmental review is expected to continue through much 

of this year, with final permitting decisions possible in 2015. 

Industry Turns To Congress In Bid To Kill EPA's CWA Jurisdiction Policy 

Outlet: Inside EPA Weekly Report 

A coalition of industry groups is urging Congress to pressure the White House to withdraw from review 

EPA's proposed rule clarifying when smaller waters are subject to Clean Water Act (CWA) regulation, 

citing adverse impacts to necessary infrastructure projects, lack of consultation with states, and flaws in 

the cost benefit analysis. 

The industry push --outlined in recent briefings to House and Senate staffers-- comes as Republicans 

are stepping up their concerns over the pending rule on the scope of the CWA. For example, several 

GOP senators wrote to EPA March 12 warning that an agency water law compliance order against some 

Wyoming construction activities is an "ominous signal" that EPA will pursue a broad interpretation of 

the CWA's reach in the pending rule. 

And House lawmakers days after the staff briefings sent a letter to President Obama raising concerns 

about the process the agency used in developing the proposed rule, but stopped short of calling for the 

administration to scrap the rulemaking. 

EPA sent the proposed rule for White House Office of Management & Budget (OMB) Sept. 17, and OMB 

officials are reportedly asking the agency to clarify whether the "significance" of a connection, or nexus, 

between smaller waterbodies and larger downstream waters marks a technical or policy issue-- echoing 

questions raised by industry and EPA advisers who fear the agency may not be adequately weighing the 

issue. 

The proposed rule aims to clarify how determinations on whether smaller waters should be subject to 

the CWA should be made in the wake of Supreme Court rulings that have confused the issue. 
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The rulings created significant legal uncertainty about which tests regulators can use to determine 

whether waters are jurisdiction. To address the issue, EPA is crafting a rule to codify its policy and has 

also crafted a draft "connectivity" study to provide a scientific basis for any rule. But both the study and 

the draft rule have been met with significant opposition from a broad range of industry sectors, which 

say that they both appear to open the door to default regulation of all streams, ponds and wetlands 

located in floodplains and riparian corridors. 

Due to major lingering concerns about the rule, the industry coalition is now urging EPA and the Army 

Corps of Engineers, working with the agency on the proposal, to withdraw it from OMB review for 

revision. 

"The Draft [proposal] is so procedurally and substantively flawed that EPA and the Corps should 

withdraw it ... or OMB should return the Draft to the proposing agencies for proper preparation, 

consultation, analysis, and substantive revision," according to a briefing memo prepared for the Waters 

Advocacy Coalition (WAC) by Hunton & Williams attorneys. 

WAC includes the American Farm Bureau Federation, American Iron & Steel Institute, Croplife America, 

Edison Electric Institute, National Mining Association, National Pork Producers Council and others. 

Representatives from the coalition met with House and Senate staffers in Feb. 20 briefings to outline 

their concerns with the proposal, according to an industry source. The coalition urged staff to push for 

OMB to force withdrawal of the rule from review, the source says, outlining a host of arguments for why 

EPA must revise it. 

For example, the coalition says it fails to comply with the Small Business Regulatory Enforcement 

Fairness Act, which requires agencies to consider the effects of proposed rules on small companies if a 

significant number of them will be affected and to weigh alternatives to the rule. The proposal is "not 

ready for prime time," the source says. 

Industry is also highlighting the potential adverse impacts of the rule on necessary infrastructure 

projects such as those to modernize the electrical grid and repairs needed to maintain pipeline safety-

outlined as key priorities of the administration-- saying EPA and the Corps' rulemaking will bring such 

efforts "to a screeching halt." 

In the WAC briefing memo, the coalition reiterates industry concerns that a leaked version of the 

proposed rule appears to provide no limits on CWA jurisdiction, pointing to new definitions of 

"tributary," "neighboring," floodplain," and "riparian areas" it says would subject all waters to federal 

oversight. "Such an expansion of federal jurisdiction requires congressional action and should not be 

attempted through regulatory fiat." 

WAC also echoes concerns over a leaked draft of the rule's cost benefit analysis, including that it uses a 

flawed methodology for calculating incremental costs, relies on nearly two-decade old data that had not 

been properly adjusted for inflation, and only looked at how the rule would affect CWA section 404 

permitting and not other programs. 
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The coalition also cites the agency's alleged failure to properly consult with states on the potential 

permitting implications of the proposed rule, saying in the memo that it "undermines the cooperative 

federalism at the heart of the CWA and ignores the substantial direct effects on state governments and 

the distribution of power and responsibilities at the federal, state, and local level of government." 

Similarly, the Western States Water Council, which represents 18 western states on water policy issues, 

in a Nov. 20 letter to EPA Administrator Gina McCarthy and Assistant Secretary of the Army Jo Ellen 

Darcy say that EPA and the Corps should have consulted with states prior to submitting the draft rule to 

OMB. 

The letter points out that 46 states have delegated authority from EPA under section 402 of the CWA, 

which houses the National Pollutant Discharge Elimination System permitting program, saying that any 

changes to CWA jurisdiction could affect states' ability to oversee those program because of constrained 

resources. 

"[R]egardless of whether they have delegated authority under Sections 402 or 404, the requirements 

and limitations associated with jurisdictional waters will directly impact the ability of every state to 

enact policies regarding waters within their borders, as well as the allocation of their already limited 

resources," the letter says. "This is particularly true if the rule compels states to extend their Section 

303(d) responsibilities to waters that are functionally marginal." 

The coalition's push comes as some Republican lawmakers are ramping up scrutiny of the proposed 

rulemaking. In a March 5 letter to Obama, Reps. Bill Shuster (R-PA), chairman of the House 

Transportation & Infrastructure Committee, and Bob Gibbs (R-OH), who chairs the committee's water 

panel, echo the coalition's concerns over the rulemaking, saying the draft rule leaked late last year, 

contains "serious deficiencies." 

The lawmakers cite flaws in the economic analysis and in the scientific conclusions in the draft rule, 

charge that it misconstrues the Supreme Court rulings, which the proposal is seeking to clarify, and take 

aim at the process EPA and the Corps have followed in undertaking a study on waters' connectivity, a 

peer review of which is still ongoing. 

Critics of the rulemaking effort have suggested that the connectivity study should be finalized before the 

agency launches a rulemaking, since it is anticipated to serve as the scientific underpinning. 

Republican senators are also weighing in against the rule, with Senate Environment & Public Works 

Committee ranking member David Vitter (R-LA) and fellow Wyoming GOP Sens. John Barrasso and Mike 

Enzi sending a March 12 letter to acting EPA water chief Nancy Stoner attacking the scope of the rule. 

The senators' letter primarily focuses on criticisms of an EPA Region VIII finding of violation and 

administrative order for compliance issued to a landowner who is alleged to have a built a dam on the 

Six Mile Creek in Uinta County, WY. The order says the landowner is required to fully restore the creek 

to pre-impact conditions. 

But the Republicans argue that the compliance order is "unreasonable and crushing for an individual 
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landowner," and says the landowner was only building a stock pond, not a dam. They also take issue 

with EPA's conclusion that Six Mile Creek is a "water of the United States," saying it is only a perennial 

tributary of the Blacks Fork River, which is a tributary of the Green River, which itself is a navigable, 

interstate water of the United States. 

EPA has an obligation to more fully explain why it believes the creek to be a CWA jurisdictional water, 

the senators write, warning the compliance order sends an "ominous signal of EPA's intentions" for the 

rule pending at OMB. The senators ask for the agency to withdraw the Region VIII compliance order by 

March 24. 

GOP senators are also urging their colleagues to oppose Ken Kopocis as the next EPA water chief when 

the Senate votes on his nomination in the coming weeks, saying a vote for the long-delayed nominee 

would be an endorsement of EPA's proposed rule. "A vote in favor of Mr. Kopocis should be viewed as a 

clear endorsement of the President's water policy. Accordingly, we urge you to oppose this 

nomination," says a March 5 Dear Colleague letter by Vitter, Barrasso, James lnhofe (R-OK), Mike Crapo 

(R-ID), Roger Wicker (R-MS) and Deb Fischer (R-NE). 

Nuclear Plants Cite Climate Role In Late Push To Soften Cooling Water Rule 

Outlet: Inside EPA Weekly Report 

The nuclear power industry is stressing its role in providing extensive carbon-free electricity in a last

minute lobbying push to soften monitoring and technology control provisions in EPA's pending rule 

governing cooling water intake structures, though the industry's late push to block protections for 

endangered species appears to be failing. 

As EPA has moved closer to issuing the rule, now due for release April17, top industry officials, grid 

operators and supportive lawmakers have warned agency officials that requiring strict closed-loop 

cooling systems would impose costly mandates on a sector that provides a reliable power supply but is 

struggling to compete with cheap natural gas. 

"The retirement of even a small number of nuclear units would have significant reliability and climate 

change implications," says a Jan. 24 letter to EPA signed by the top executives of five companies with 

large nuclear portfolios, Exelon Corp., PG&E Corp., Dominion, Public Service Enterprise Group and 

NextEra Energy. 

The letter adds that since October 2012, companies have announced the retirement of five reactors 

representing nearly 4,200 megawatts of power. If that pace continues, a quarter of the nation's nuclear 

fleet could shutter by 2020, causing the country to "lose over half of the progress we have made to date 

toward meeting President Obama's 2020 emissions reduction goal of 17 percent of 2005 emissions." 

In addition to potential regulatory costs from the cooling water rule, the letter highlights continued 

economic viability threats the sector faces from low natural gas prices. 
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One of the executives, Exelon CEO Chris Crane, who is also the vice chairman of the Nuclear Energy 

Institute, met Feb. 20 with EPA Administrator Gina McCarthy. A company spokesman says the discussion 

"focused primarily on nuclear power" but declined to provide further details. 

The grid operator for the mid-Atlantic region, PJM Interconnection, also wrote a Jan. 30 letter to EPA 

urging "that the present economic challenges facing the existing [nuclear] fleet be considered as you 

develop [Clean Water Act (CWA)] Section 316(b) regulations" because of the sector's role in maintaining 

a mix of generation sources in the region. 

And a group of GOP senators echoed the industry's arguments when they called on federal wildlife 

regulators last month to "vacate" the ongoing consultation with EPA to ensure the final rule does not 

adversely affect threatened or endangered species. 

The lawmakers argued that the Endangered Species Act (ESA) can only be addressed on a site-specific 

basis, and not in a national rule, adding that strict requirements could jeopardize facilities "that provide 

clean and low-cost power to many of our constituents," though Fish & Wildlife Service (FWS) Director 

Dan Ashe appeared to reject the request during recent Senate testimony. 

While Ashe rejected the request to abandon the consultation, EPA Administrator Gina McCarthy is 

suggesting the agency will address the industry's concern. "I think they will find that when this final rule 

is released that we have listened very closely to their comments," she told POWER News. 

EPA in the coming weeks is set to finalize the section 316(b) regulation, which generally sets a flexible, 

site-specific standard for reducing the entrainment of fish eggs and larvae into cooling systems but sets 

a strict nationwide standard for reducing the impingement of live adult fish on the structures. 

The rule is a top priority for environmentalists, who are seeking to limit mortality of aquatic species that 

are sucked up into cooling systems for power plants. To do this, they are pressing the agency to require 

closed-cycle cooling systems that limit water intake, as well as discharges of heated water. 

But the energy and industrial sectors are seeking to limit any mandate for closed-cycle cooling systems 

that they say are costly and provide few environmental benefits. Instead, they are pushing for EPA to 

allow alternative technologies and continued use of once-through cooling. 

The issue is particularly acute for the nuclear and coal sectors, both of which are facing major economic 

challenges from cheap natural gas. 

Though the nuclear sector is highlighting its climate role to convince the administration that changes to 

the rule are needed to continue progress on its broader climate efforts, such changes would also benefit 

a host of other plants with a more intense greenhouse gas profile, most notably nearly 400 coal-fired 

plants with once-through cooling systems. 

Adding to the industry's cost concerns, some plants are facing safety issues that may require costly 

upgrades. The St. Lucie nuclear plant in Florida is under fire over reports showing wear on more than 

3, 700 cooling tubes at the plant, according to the Tampa Bay Times. 
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The concern is that if one of the tubes bursts, it could release radioactive fluid, though plant owner 

Florida Power & Light (FPL), a subsidiary of NextEra, said that the plant is safe and that the wear spots 

are relatively shallow. 

Similar cooling tube wear issues sparked the San Onofre nuclear plant in California to permanently close, 

though FPL argued those issues were far more extensive than the Florida plant. The majority owner of 

the San Onofre plant in June cited high costs to replace or fix damaged equipment and uncertainty 

about when federal regulators would allow the plant to operate again as reasons to close the plant. 

The decision leaves one nuclear facility in California, the Diablo Canyon nuclear plant, which is located 

on the coast in San Luis Obispo County and must comply with the state Water Resources Control Board's 

once-through cooling policy by 2024 or close. 

The nuclear executives' letter cites the Diablo Canyon plant, noting it "serves about 10 percent of the 

state's electricity needs with no greenhouse gas emissions." It argues closed-cycle cooling would cost 

between $9 billion and $12 billion, "providing negligible environmental benefit." 

To limit potential costs, the industry and its supporters are seeking to soften a series of provisions in 

EPA's rule, including monitoring requirements to assess potential impacts to endangered species, 

requirements for repowered, replaced or rebuilt units-- which if deemed "new" units could have to 

install closed-loop cooling systems-- and provisions that could be interpreted to require controversial 

willingness to pay surveys that monetize non-use benefits when making site-specific best technology 

available determinations. 

Those issues were among a series of requests identified in a December letter to EPA signed by the 

nuclear executives and others in an effort led by the Edison Electric Institute. 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Wood, Robert 

Sent: 
Subject: 

Wed 3/12/2014 12:14:11 PM 
1 :30 Meeting 

Let me know if you want me to participate in 1 :30 meeting on 316(b) and ESA. 

Robert K. Wood 
Director, 
Engineering and Analysis Division 
U.S. EPA Office of Water 
202-566-1822y 
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To: Wood, Robert[Wood.Robert@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Wade, 
Alexis[Wade .Aiexis@epa. gov] 
Cc: Clark, Donetta[Ciark.Donetta@epa.gov]; Witt, Richard[Witt.Richard@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov] 
From: Neugeboren, Steven 
Sent: Fri 2/28/2014 4:20:16 PM 
Subject: Re: 316(b) Meeting 

From: Wood, Robert 
Sent: Friday, February 28, 2014 11:09:26 AM 
To: Neugeboren, Steven; Kopocis, Ken; Wade, Alexis 
Cc: Clark, Donetta 
Subject: RE: 316(b) Meeting 

From: Neugeboren, Steven 
Sent: Friday, February 28, 2014 11:07 AM 
To: Wood, Robert; Kopocis, Ken; Wade, Alexis 
Cc: Clark, Donetta 
Subject: Re: 316(b) Meeting 
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From: Wood, Robert 
Sent: Friday, February 28, 2014 11:05:03 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta; Neugeboren, Steven 
Subject: RE: 316(b) Meeting 

From: Wood, Robert 
Sent: Friday, February 28,2014 10:18 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta 
Subject: 316(b) Meeting 

We're thinking we should include OP for efficiency. I'm asking our scheduler to check Joel's 
availability. 
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To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; 
Wade, Alexis[Wade.Aiexis@epa.gov] 
Cc: Clark, Donetta[Ciark.Donetta@epa.gov] 
From: Wood, Robert 
Sent: Fri 2/28/2014 4:09:26 PM 
Subject: RE: 316(b) Meeting 

From: Neugeboren, Steven 
Sent: Friday, February 28, 2014 11:07 AM 
To: Wood, Robert; Kopocis, Ken; Wade, Alexis 
Cc: Clark, Donetta 
Subject: Re: 316(b) Meeting 

From: Wood, Robert 
Sent: Friday, February 28, 2014 11:05:03 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta; Neugeboren, Steven 
Subject: RE: 316(b) Meeting 
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From: Wood, Robert 
Sent: Friday, February 28,2014 10:18 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta 
Subject: 316(b) Meeting 

We're thinking we should include OP for efficiency. I'm asking our scheduler to check Joel's 
availability. 
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To: Wood, Robert[Wood.Robert@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov] 
Cc: Clark, Donetta[Ciark.Donetta@epa.gov] 
From: Neugeboren, Steven 
Sent: Fri 2/28/2014 4:07:26 PM 
Subject: Re: 316(b) Meeting 

From: Wood, Robert 

Sent: Friday, February 28, 2014 11:05:03 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta; Neugeboren, Steven 
Subject: RE: 316(b) Meeting 

From: Wood, Robert 
Sent: Friday, February 28,2014 10:18 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta 
Subject: 316(b) Meeting 

We're thinking we should include OP for efficiency. I'm asking our scheduler to check Joel's 
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availability. 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: 
From: 

Clark, Donetta[Ciark.Donetta@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov] 
Wood, Robert 

Sent: 
Subject: 

Fri 2/28/2014 4:05:03 PM 
RE: 316(b) Meeting 

From: Wood, Robert 
Sent: Friday, February 28,2014 10:18 AM 
To: Kopocis, Ken 
Cc: Clark, Donetta 
Subject: 316(b) Meeting 

We're thinking we should include OP for efficiency. I'm asking our scheduler to check Joel's 
availability. 
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To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; 
Garbow, Avi[Garbow .Avi@epa.gov]; Southerland, Elizabeth[Southerland. Elizabeth@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Witt, 
Richard[Witt. Richard@epa .gov] 
From: Wood, Robert 
Sent: Fri 2/28/2014 1:48:08 PM 
Subject: Re: 316b 

It would be best if Steve can be in the meeting, if not A vi too. I'm available whenever. 

Robert K. Wood 
Director, 
Engineering and Analysis Division 
U.S. EPA Office of Water 

From: Neugeboren, Steven 
Sent: Friday, February 28, 2014 8:42:40 AM 
To: Kopocis, Ken; Wood, Robert; Garbow, Avi; Southerland, Elizabeth; Wade, Alexis; Levine, MaryEllen; 
Witt, Richard 
Subject: Re: 316b 

Folks -i will be in a doctors appointment so would not be able to make this time. Also I know avi is 
traveling back from atlanta and due back in the office around 130. Perhaps we can do this this afternoon 
when he may be available? 
------Original Message------
From: Ken Kopocis 
To: Robert Wood 
To: Avi Garbow 
To: Elizabeth Southerland 
To: Steven Neugboren 
Subject: 316b 
Sent: Feb 28, 2014 8:33AM 

Steve Neugeboren 
Associate General Counsel 
Water Law Office 
Environmental Protection Agency 
202-564-5488 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Garbow, 
Avi[Garbow .Avi@epa.gov]; Southerland, Elizabeth[Southerland .Eiizabeth@epa.gov]; Wade, 
Alexis[Wade.Aiexis@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Witt, 
Richard[Witt. Richard@epa .gov] 
From: Neugeboren, Steven 
Sent: Fri 2/28/2014 1:42:40 PM 
Subject: Re: 316b 

Folks -i will be in a doctors appointment so would not be able to make this time. Also I know avi is 
traveling back from atlanta and due back in the office around 130. Perhaps we can do this this afternoon 
when he may be available? 
------Original Message------
From: Ken Kopocis 
To: Robert Wood 
To: Avi Garbow 
To: Elizabeth Southerland 
To: Steven Neugboren 
Subject: 316b 
Sent: Feb 28, 2014 8:33AM 

Steve Neugeboren 
Associate General Counsel 
Water Law Office 
Environmental Protection Agency 
202-564-5488y 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Penman, Crystal 
Fri 2/28/2014 1:37:48 PM 
RE: Would like to Meet Friday 

Today@ 10:30am. FYI.. Betsy is on compressed. Avi and Steve seem to have conflicts all day. Robert 
is available. 

-----Original Message----
From: Kopocis, Ken 
Sent: Thursday, February 27, 2014 8:51 PM 
To: Magruder, DeMara; Penman, Crystal 
Subject: FW: Would like to Meet Friday 

Please accommodate. 

-----Original Message----
From: Wood, Robert 
Sent: Thursday, February 27, 2014 6:45PM 
To: Kopocis, Ken 
Cc: Southerland, Elizabeth; Neugeboren, Steven 
Subject: Would like to Meet Friday 

Ken, 

I would like to meet with you tomorrow (Friday) on 316(b) next steps and include Steve. We met today 
and would like to go over some ideas and recommendations. Steve is checking A vi's availability so 
maybe he can make it too. Betsy will call in whatever time we set. Could you have Demaura or Crystal 
find a time good for you and invite Steve, A vi, Betsy and me? Thanks. 

Rob 

Robert K. Wood 
Director, 
Engineering and Analysis Division 
U.S. EPA Office of Water 
y 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov] 
Cc: Richardson, Elena[Richardson.Eiena@epa.gov]; Magruder, 
DeMara[Magruder. Demara@epa .gov] 
From: Veney, Carla 
Sent: Wed 2/26/2014 4:45:12 PM 
Subject: FW: documents for the 4:00 

From: Neugeboren, Steven 
Sent: Wednesday, February 26,2014 11:14 AM 
To: Veney, Carla 
Subject: documents for the 4:00 

Steven Neugeboren 

Associate General Counsel for Water 

U.S. EPA 

1200 Penn Ave., NW 
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202-564-5488 

FOIA 2014-009508 Interim 2 
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To: 
Cc: 

Herckis, Arian[Herckis.Arian@epa.gov]; Fritz, Matthew[Fritz.Matthew@epa.gov] 
Feldt, Lisa[Feldt.Lisa@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 

From: Vaught, Laura 
Sent: Fri 2/7/2014 10:34:02 PM 
Subject: FW: Invitation to attend LADWP Event 

From: Tracy A. Nagelbush [mailto:tan@vnf.com] 
Sent: Friday, February 07, 2014 2:35PM 
To: Vaught, Laura 
Subject: Invitation to attend LADWP Event 

Laura, 

As you may know, the Los Angeles Department of Water and Power (LADWP) strongly 
supports EPA's proposed cooling water rule and, in fact, has committed to undertake measures 
that will greatly exceed the proposed EPA requirements. Specifically, LADWP will eliminate 
the use of water on its entire its inbasin gas generating fleet by installing "dry cooling" systems 
as it completes its repowerings of these units. 

As we work to repower these units, we are planning to have several events to celebrate the 
arrival if the GE Turbines which were manufactured in Texas. LADWP would like to invite 
EPA Administrator McCarthy to attend one of these events. 

There are four GE turbine delivery dates set in our contracts: 

1. Large-framed Combustion Turbine for Unit 4: June 23, 2014 

2. Steam Turbine (ST) for Unit 5: September 20, 2014 

3. Peaker Combustion Turbine for Unit 6: November 5, 2014 

4. Peaker Combustion Turbine for Unit 7: January 26, 2015 
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We would be happy to drive the largest event to whichever date the Administrator might be able 
to attend. You will be delighted to know that we are planning to showcase the green jobs 
programs sponsored by LADWP and other regional partners at this event. We would also be 
happy to bring focus on any other good works the EPA is highlighting if she is able to attend. 

Do you think we will be able to get the Administrator to Los Angeles for one of these dates? 

Many thanks for your assistance here!! 

Tracy 

1050 Thomas Jefferson Street, NW 

DC 20007 

T: 298-19371 C: 258-5871 

This communication nWJ' contain information and,Or metadata that is legally privileged, confidential or e.-remptfrom disclosure. Ifvou are not the intended recipient, 
please do not read or review the content and,Or metadata and do not disseminate, distribute or copy this communication. Anyone who receives this message in error 
should notif}· the sender immediately by telephone (202-298-1800) or by return e-mail and delete itfi'om his or her computer. 
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To: r·-·-·-·-·-·-·-·-·-·-·-·-·-·Adm·i-n"i~iirator·s·s-·-·-·-·-·-·-·-·-·-·-·-·-·-·l@e pa. go v]; Deputy 

Admin istra-io-r[6iP.erCii:ise-pe.~Bol>7"3@e.pa-~~iovf"-·-·-·-·-·-·-·-·-·· 

Cc: Garbow, Avi[Garbow.Avi@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov] 
From: Feldt, Lisa 
Sent: Thur 2/6/2014 10:09:46 PM 
Subject: 316 B 

Administrator and Deputy, 

We have __ '!.!.!l_~~.!i_l!K.W.!th_Y.9_1.!._t.Ql}:!Q!I9-'Y_.~_a.:r.JY..._a.:ft~@Q.9..l]JO go over the reg and preamble text that 
has been i Ex. 5 - Deliberative iTh text is consistent with the frame that 
A vi and I.di~-~~~~~-~i-;ith·~~~--~~t~-~~~t·F;id~~-~~-d-·;hi~hC_·~--~--~--~--~--~--~-~~~;.·~~~--~~-~-~)J"~~!.~.tfy~.·~-·~-·~-·~-·~-·~-·J 
{.·~--~--~--~--~~~-~~--~}?..~J(~~Eci~.Y~~--~--~--~-·~.! Later tonight/early tomorrow, we will send you a cross walk of the 
language as well as the reg and preamble text. If you have a chance, the cross walk will be the 
most important thing to look at and we can walk you through the rest if need be. We will be 

_v.renare.d.to_.wa.lk.thmu.g_h __ itall.tomorrow. •. _.Ih.e...hom~.is._to_ge.t_vQu.Lb.ux_in, r·-·-·-Ex~-·5-·~·-o-effb.erativii-·-·-·: 
i Ex. s -Deliberative l '-irw-e.cali-get-·-·-·-·-·-·-·-·-·-·-·-·-·' 
'·agreem-enir.~~~--~~--~-~~-~-!i~~~~~i.~]llrs·m-ay-predude-·n-eecffor-tiie-·27T6"-pr1nC1pals meeting. Others, 

please add if I have missed something. 

Lisa Feldt 

Associate Deputy Administrator 

Office of the Administrator 

Environmental Protection Agency 

office:202-564-4711 
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To: Witt, Richard[Witt.Richard@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Mallory, 
Brenda[Mallory.Brenda@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa.gov]; Southerland, Elizabeth[Southerland .Eiizabeth@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Balserak, Paui[Balserak.Paul@epa.gov] 
From: Neugeboren, Steven 
Sent: Thur 2/6/2014 9:13:42 PM 
Subject: Re: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 
deadline 

From: Witt, Richard 
Sent: Thursday, February 06, 2014 3:14:35 PM 
To: Garbow, Avi; Mallory, Brenda; Kopocis, Ken; Feldt, Lisa; Southerland, Elizabeth; Wood, 
Robert; Neugeboren, Steven; Levine, MaryEllen; Beauvais, Joel; Balserak, Paul 
Subject: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 

deadline 

We will move forward with getting the papers (signature of settlement amendment, letter to the 
court) completed. 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Tarquinio, Ellen 
Thur 2/6/2014 9:04:04 PM 
RE: Briefing Materials: 316(8) 

From: Kopocis, Ken 
Sent: Thursday, February 06,2014 4:03PM 
To: Tarquinio, Ellen 
Subject: RE: Briefing Materials: 316(B) 

From: Tarquinio, Ellen 
Sent: Thursday, February 06,2014 4:02PM 
To: Kopocis, Ken 
Subject: FW: Briefing Materials: 316(B) 
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From: Burley, Veronica 
Sent: Thursday, February 06,2014 3:39PM 
To: Tarquinio, Ellen; Baldwin, Mark; Ingram, Amir; Geller, Michael; Gaber, Noha; Smith, Kelley 
Cc: Herckis, Arian; Bluhm, Kate; Rivera, Keylin; Kukla, Alison 
Subject: Briefing Materials 

Hi All, 

Please let me know the status of the following briefing materials not yet received, thanks. 

1. 

2. Non-Responsive/ 85 
3. 

4. 316B Meeting 
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Veronica Burley 

US Environmental Protection Agency 

Office of the Administrator 

202-564-7084 (direct) 

202-564-1225 (main ofc.) 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Tarquinio, Ellen 
Thur 2/6/2014 9:02:05 PM 
FW: Briefing Materials: 316(8) 

From: Burley, Veronica 
Sent: Thursday, February 06,2014 3:39PM 
To: Tarquinio, Ellen; Baldwin, Mark; Ingram, Amir; Geller, Michael; Gaber, Noha; Smith, Kelley 
Cc: Herckis, Arian; Bluhm, Kate; Rivera, Keylin; Kukla, Alison 
Subject: Briefing Materials 

Hi All, 

Please let me know the status of the following briefing materials not yet received, thanks. 
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1. 

2. Non-Responsive/ 85 
3. 

4. 316B Meeting 

Veronica Burley 

US Environmental Protection Agency 

Office of the Administrator 

202-564-7084 (direct) 

202-564-1225 (main ofc.) 
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To: Witt, Richard[Witt.Richard@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Mallory, 
Brenda[Mallory.Brenda@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, 
Lisa[Feldt. Lisa@epa.gov]; Southerland, Elizabeth[Southerland .Eiizabeth@epa.gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Balserak, Paui[Balserak.Paul@epa.gov] 
Cc: Lalley, Cara[Lalley.Cara@epa.gov]; Highsmith, Damon[Highsmith.Damon@epa.gov]; Zipf, 
Lynn[Zipf.Lynn@epa.gov]; Senn, John[Senn.John@epa.gov]; Loop, Travis[Loop.Travis@epa.gov]; 
Spraul, Greg[Spraui.Greg@epa.gov] 
From: Wood, Robert 
Sent: Thur 2/6/2014 8:27:37 PM 
Subject: Re: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 
deadline 

From: Witt, Richard 
Sent: Thursday, February 06, 2014 3:14:35 PM 
To: Garbow, Avi; Mallory, Brenda; Kopocis, Ken; Feldt, Lisa; Southerland, Elizabeth; Wood, 
Robert; Neugeboren, Steven; Levine, MaryEllen; Beauvais, Joel; Balserak, Paul 
Subject: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 

deadline 

We will move forward with getting the papers (signature of settlement amendment, letter to the 
court) completed. 
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To: Witt, Richard[Witt.Richard@epa.gov]; Mallory, Brenda[Mallory.Brenda@epa.gov]; Kopocis, 
Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov]; Southerland, 
Elizabeth[Southerland. El izabeth@epa .gov]; Wood, Robert[Wood. Robert@epa .gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov]; Balserak, Paui[Balserak.Paul@epa.gov] 
From: Garbow, A vi 
Sent: Thur 2/6/2014 8:15:28 PM 
Subject: Re: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 
deadline 

From: Witt, Richard 
Sent: Thursday, February 06, 2014 3:14:35 PM 

To: Garbow, Avi; Mallory, Brenda; Kopocis, Ken; Feldt, Lisa; Southerland, Elizabeth; Wood, 
Robert; Neugeboren, Steven; Levine, MaryEllen; Beauvais, Joel; Balserak, Paul 
Subject: 316(b)- Riverkeeper has approved signing an amendment to extend the settlement 

deadline 

We will move forward with getting the papers (signature of settlement amendment, letter to the 
court) completed. 
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To: 
From: 
Sent: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Magruder, DeMara 
Thur 2/6/2014 3:51:52 PM 

Subject: 3168 1:00 meeting: No formal agenda. They will pass out something at the meeting. 

DeMara Magruder 

Executive Administrative Assistant 

Scheduler for Ken Kopocis and Ellen Gilinsky 

Office of Water/Immediate Office 

1200 Pennsylvania Avenue, N W 

Washington, DC 20460 

Tel: 202-564-2310 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Southerland, Elizabeth 
Tue 2/4/2014 2:24:21 PM 
Your comments on 316b? 

When you get a chance, send us your weekend comments on the rule and preamble. By 
tomorrow we will circulate new ESA text for review and could have your newest comments 
incorporated in that draft if we have time. 

T 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Stoner, Nancy 
Mon 2/3/2014 11:50:06 PM 
Rob Nabors hosted 316b mtg 

is on Admin's calendar for 2/1 O.y 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Penman, Crystai[Pen man .Crystal@epa .gov]; Magruder, DeMara[Magruder. Demara@epa .gov] 
Maddox, Donald 
Mon 2/3/2014 10:47:15 PM 
Meeting with IBEW- 4:00 pm 2-4-14 

Team- The word doc is a one pager for your review regarding the IBEW meeting tomorrow. 
The PDF is a letter from IBEW. 

Don 
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Public Engagement Meeting with IBEW 

Date: 02-04-14 

To: Ken Kopocis & Staff (TBD) 

From: Brian Bond 

Location: Brian's Office Room 3309 North 

Time: 4:00pm 

RE: Meeting with Ann Miller & Bruce Burton of IBEW 

Purpose: IBEW staff requested this meeting to discuss the proposed 316(b) cooling 
water intakes standard. 

Anticipated Agenda Items: 

According to IBEW on August 16, 2011, President Hill submitted formal comments 
to the EPA regarding the proposed 316(b) cooling water intakes standard. Attached is the 
letter in which President Hill asked EPA to be flexible with the proposed standard regarding 
aquatic impingement and recommended EPA revise its proposed impingement standard to 
mirror the proposed entrainment standard, allowing site-by-site determination of what 
constitutes best technology available. IBEW staff is hoping to get any guidance on where 
things stand and current timeline. 

Participants: 

Bruce Burton - Political/Legislative department - IBEW 

Ann Miller - Political/Legislative department - IBEW 

Possibly - Breana Malloy - Political/Legislative department - IBEW 

[Type text] 
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August 16, 2011 

Water Docket 
United States Environmental Protection Agency 
Mail Code: 4203M 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Attn: Docket ID No. EPA-HQ-OW-2008-0667 

Dear Administrator Jackson: 

On behalf of the approximately 725,000 members of the International 
Brotherhood of Electrical Workers (IBEW), I write to comment on the 
Environmental Protection Agency's (EPA) recently proposed cooling water intake 
structure rule for existing facilities, published on April 20, 2011 at 76 Fed. Reg. 
22174. 

The proposed rule, which implements Section 316(b) of the Clean Water Act, 
would require hundreds of electric generating and manufacturing facilities to meet an 
array ofnew technology, monitoring, and reporting requirements. As the IBEW 
represents employees at 83 percent of all organized utilities in the United States and 
Canada, I am very concerned about the proposed rule's impact on our members' 
livelihoods. 

I commend EPA for not mandating the retrofitting of closed-cycle cooling at 
all facilities covered by the proposed rule. I am also thankful the EPA has chosen a 
site-specific approach to the problem of aquatic entrainment. EPA's approach 
appropriately allows site-by-site determination ofwhat constitutes "best technology 
available" based on data provided by state and local wildlife management agencies. 

However, regarding aquatic impingement, EPA has proposed a uniform 
numeric national standard for marine life mortality and water intake velocity that 
appear to be unrealistic. These numbers are likely to be unachievable or 
prohibitively expensive in many cases. This inflexible approach takes the 
technology determination out of states' hands, fails to consider the unique 
circumstances of each site affected, and provides no credit for impingement 
reduction methods that have already been approved by states as the best technology 
available. 

I am very concerned that the inflexibility ofthe proposed regulation will 
result in facilities being forced to close or cut jobs in order to comply. Operation of 
coal-fired and nuclear electricity generating facilities is labor intensive. Closures of 
these facilities would result in the loss of many high-skilled middle-class jobs, 
reduced electricity supply, and degraded reliability of the electric grid. 
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Docket ID No. EPA-HQ-OW-2008-0667 
August 16, 2011 
Page 2 

I highly recommend EPA revise its impingement provision to mirror the 
entrainment provision, allowing site-by-site determination ofwhat constitutes best 
technology available. The site-by-site determination should include a cost-benefit 
analysis, based on reports of state and local wildlife management agencies. This 
approach would allow EPA to make the best judgment regarding impingement 
technology. The individualized nature of this approach would prevent facilities 
from closing or cutting jobs because of compliance costs. 

Thank you for your consideration in this matter. 

EDH:bmm 

Edwin D. Hill 
International President 

Copy to William R. Daley, Assistant to the President and Chief of Staff 
Nate Tamarin, Associate Director, Office ofPublic Engagement and 
Intergovernmental Affairs 
The Honorable Cass R. Sunstein, Administrator, Office oflnformation 
and Regulatory Affairs 
Michael Goo, Associate Administrator, Environmental Protection 
Agency 
Jim Laity, Policy Analyst, Officer ofManagement and Budget 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Garbow, Avi 

Sent: 
Subject: 

Mon 2/3/2014 4:22:11 PM 
RE: 316(b) 

From: Kopocis, Ken 
Sent: Monday, February 03,2014 10:45 AM 
To: Garbow, A vi 
Subject: RE: 316(b) 

From: Garbow, A vi 
Sent: Monday, February 03,2014 9:37AM 
To: Kopocis, Ken 
Subject: RE: 316(b) 
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From: Kopocis, Ken 
Sent: Monday, February 03,2014 9:29AM 
To: Garbow, A vi 
Subject: 316(b) 

Are you available for an update call around 1 0:30? 

Ken Kopocis 

Office of Water 

U.S. EPA 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov]; 
Shriner, Paui[Shriner.Paul@epa.gov] 
From: Wood, Robert 
Sent: Mon 2/3/2014 3:46:17 PM 
Subject: OP Meetin on 316(b) 

OP got back to me to say meeting could not be until tomorrow or Wednesday because Joel's 
calendar is too busy and they need more time to review materials. I replied that I anticipated you 
might have already reached out to Joel to ask for a meeting asap. 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov]; 
Shriner, Paui[Shriner.Paul@epa.gov]; Biddle, Lisa[Biddle.Lisa@epa.gov] 
From: Wood, Robert 
Sent: Mon 2/3/2014 1:31:58 PM 
Subject: Fw: 316(b) Rule and Preamble 

From: Kopocis, Ken 
Sent: Friday, January 31, 2014 9:57:18 PM 

To: Wood, Robert; Beauvais, Joel 
Cc: Balserak, Paul; Barron, Alex; Southerland, Elizabeth; Stoner, Nancy; Levine, MaryEllen; Witt, 
Richard; Wade, Alexis; Hewitt, Julie; Biddle, Lisa; Shriner, Paul; Hoffman, Wendy; Pritts, Jesse; 
Zipf, Lynn; Clark, Donetta; Lape, Jeff; Neugeboren, Steven; Born, Tom 

Subject: Re: 316(b) Rule and Preamble 

From: Wood, Robert 
Sent: Friday, January 31, 2014 6:14:50 PM 

To: Beauvais, Joel 
Cc: Balserak, Paul; Barron, Alex; Southerland, Elizabeth; Stoner, Nancy; Kopocis, Ken; Levine, 
MaryEllen; Witt, Richard; Wade, Alexis; Hewitt, Julie; Biddle, Lisa; Shriner, Paul; Hoffman, 
Wendy; Pritts, Jesse; Zipf, Lynn; Clark, Donetta; Lape, Jeff; Neugeboren, Steven; Born, Tom 

Subject: 316(b) Rule and Preamble 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: 
From: 

Balserak, Paui[Balserak.Paul@epa.gov]; Barron, Alex[Barron.Aiex@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Sun 2/2/2014 10:28:12 PM 
RE: 316(b) Rule and Preamble 

From: Kopocis, Ken 
Sent: Friday, January 31,2014 9:57PM 
To: Wood, Robert; Beauvais, Joel 
Cc: Balserak, Paul; Barron, Alex; Southerland, Elizabeth; Stoner, Nancy; Levine, MaryEllen; Witt, Richard; Wade, 
Alexis; Hewitt, Julie; Biddle, Lisa; Shriner, Paul; Hoffman, Wendy; Pritts, Jesse; Zipf, Lynn; Clark, Donetta; Lape, 
Jeff; Neugeboren, Steven; Born, Tom 
Subject: Re: 316(b) Rule and Preamble 

From: Wood, Robert 
Sent: Friday, January 31,2014 6:14:50 PM 
To: Beauvais, Joel 
Cc: Balserak, Paul; Barron, Alex; Southerland, Elizabeth; Stoner, Nancy; Kopocis, Ken; Levine, 
MaryEllen; Witt, Richard; Wade, Alexis; Hewitt, Julie; Biddle, Lisa; Shriner, Paul; Hoffman, 
Wendy; Pritts, Jesse; Zipf, Lynn; Clark, Donetta; Lape, Jeff; Neugeboren, Steven; Born, Tom 
Subject: 316(b) Rule and Preamble 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Garbow, Avi 

Sent: 
Subject: 

Thur 1/30/2014 5:28:54 PM 
Re: 316(b) 

From: Kopocis, Ken 

Sent: Thursday, January 30, 2014 12:24:57 PM 
To: Garbow, Avi 

Subject: FW: 316(b) 

Do we have an agreement with the litigants? 

Ifso, what? 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov] 
Cc: Vaught, Laura[Vaught.Laura@epa.gov] 
From: Feldt, Lisa 
Sent: Thur 1/30/2014 4:33:24 PM 
Subject: Fw: Section 316(b) Rulemaking: Letter from PJM Interconnection CEO to Administrator 
McCarthy re: Impacts of Rule on the Existing Nuclear Fleet 

From: glazec@pjm.com <glazec@pjm.com> 

Sent: Thursday, January 30, 2014 10:48:31 AM 

To: Mccarthy, Gina 

Cc: Feldt, Lisa; Vaught, Laura; boston@pjm.com 

Subject: Section 316(b) Rulemaking: Letter from PJM Interconnection CEO to Administrator 

McCarthy re: Impacts of Rule on the Existing Nuclear Fleet 

Administrator McCarthy: 

On behalf ofPJM President and CEO Terry Boston, I am transmitting to you the 
attached letter asking for your consideration of the economic viability of the existing nuclear 
fleet in your deliberations on the timing and scope of your final Section 316(b) rule. Please 
contact me or Terry Boston, PJM CEO if you wish to discuss further. 

Once again, we appreciate the excellent working relationship we have had with EPA 
staff and appreciate your consideration of this request. 

Thank you. 

Craig Glazer 

Vice President-Federal Government Policy 

PJM Interconnection, L.L.C. 

202-423-4743 
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January 30, 2014 

The Honorable Reg ina McCarthy 
Administrator 

FOIA 2014-009508 Interim 2 

U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1300 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Administrator McCarthy: 

PJM Interconnection, L.L.C. ("PJM") is the Regional Transmission Organization responsible for ensuring 
the reliability of the electric power grid in a 13-state region covering all or parts of New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, West Virginia, Ohio, Kentucky, Tennessee, 
Michigan, Indiana, Illinois and the District of Columbia. PJM manages the dispatch of over 180,000 MW of 
generating capacity in a region that includes 60 million people and accounts for over 20% of the U.S. 
economy. We are managing a significant shift in our region's generating mix that is occurring due to the 
increased availability of natural gas, state and federal regulations that have raised costs for coal-fired 
power generation, the aging of certain generating resources and other factors. More than 16,000 MW of 
coal-fired resources will retire by 2016 and new gas and renewable generating units are rapidly 
interconnecting to our system. We are working constructively through these changes and appreciate the 
ongoing working relationship we have had with your Staff. Nevertheless, the rapid shift in the profile of the 
generation fleet and our most recent winter experience underscores the importance of our maintaining fuel 
diversity in this region. 

Effectively managing the timing of such a dramatic supply shift is an intricate process which triggers the 
need for significant investments in transmission and other infrastructure. This infrastructure does not spring 
up overnight ---transmission facilities and new baseload generation can sometimes take years to move from 
initial concept to integration onto the grid. For this transition period and hopefully into the future, PJM is 
fortunate to be able to rely on more than 30 nuclear units providing over 30,000 MW of baseload capacity 
in this region. The region's nuclear resources allow us to maintain fuel diversity in our generation profile. 
These resources will, if anything, become even more important for reliability purposes as more intermittent 
resources are added to the mix. 

We are concerned about the economic viability of the existing nuclear fleet in our region due to pricing 
pressure from all of these exogenous events. Analysis conducted by P JM's Independent Market Monitor 
demonstrates that the nuclear fleet in the PJM region has seen net revenues for 2012 and 2013 decline to 
the point of covering less than one-third of the fixed costs of a typical nuclear unit within the region. While it 
remains to be seen whether these economic pressures will continue and what impacts they may have on 
individual nuclear units, we urge caution in the imposition and timing of new regulatory costs on existing 
nuclear plants. Specifically, we respectfully ask that the present economic challenges facing the existing 
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fleet be considered as you develop Section 316(b) regulations, including the timing and scope of the Final 
Rule's implementation requirements on the existing nuclear fleet. From PJM's perspective as a 
transmission operator charged with ensuring reliability for the region, it is critical that the nuclear fleet in our 
region remains economically viable particularly as we head into this multi -year transition of the rest of our 
resource profile. 

We appreciate your consideration of our perspective as you proceed with the Section 316(b) rulemaking. 
We thank you again for your consideration and reiterate our commitment to continue the excellent working 
relationship we have had with EPA Staff on these issues. 

Sincerely, 

Terry Boston 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Stoner, Nancy 
Wed 1/29/2014 12:16:14 AM 
Re: 316(b) and Administrator tomorrow 

From: Kopocis, Ken 
Sent: Tuesday, January 28, 2014 6:45:22 PM 
To: Stoner, Nancy 
Subject: 316(b) and Administrator tomorrow 

Nancy, 

Tomorrow's brief for the Administrator is at 3:00. It lists me +I. 

My version of your calendar indicates that you are available at that time. So, do you plan to 
attend? If so, it would seem odd for you to be my + 1. I would think that you don't count against 
OW's numbers if you attend, and that I would reach out to Betsy to see who she thinks should 
attend from OST. 

Does this sound like a plan to you? 
Ken 
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To: Deputy Administrator[62Perciasepe. Bob 73@epa .gov]; Garbow, Avi[Garbow .Avi@epa.gov]; 
Kopocis, Ken[Kopocis.Ken@epa.gov] 
Cc: Feldt, Lisa[Feldt.Lisa@epa.gov] 
From: Vaught, Laura 
Sent: Fri 1/24/2014 9:16:27 PM 
Subject: FW: letter to Administrator 

From: Ann W Loomis (Services- 6) [mailto:ann.w.loomis@dom.com] 
Sent: Friday, January 24,2014 3:10PM 
To: Vaught, Laura 
Subject: letter to Administrator 

As I mentioned ..... 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
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any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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January 24, 2014 

The Honorable Regina A. McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Administrator McCarthy: 

As follow up to our last meeting with you on the Clean Water Act Section 316(b) rulemaking, 
this letter highlights the rule's potential implications for nuclear units. Since the rule was 
proposed in April 2011, three issues have arisen that could trigger the premature retirement of a 
significant portion of the nuclear fleet. The loss of these units would have significant economic, 
reliability, and climate change implications. These issues include: 

1. Requirements for repowered, replaced, or rebuilt units that could require units to 
install cooling towers if they undertake nuclear uprates or routine maintenance, 
including the replacement of turbines and condensers; 

2. Language that could be interpreted to require the use of willingness -to-pay surveys to 
monetize non- use benefits that could result in significantly overstated benefits that 
justify a decision to install towers; and 

3. Overly broad Endangered Species Act (ESA) provisions that could require facilities 
to cease operation or install cooling towers if a threatened or endangered (T &E) 
species is located in a water body from which a facility draws water even without 
evidence of impact to that species. 

Our letter to you dated December 20, 2013 outlines these concerns in detail. All three issues 
remain key areas of concern for the industry and must be resolved in order to preserve the U.S. 
nuclear fleet. However, the balance of this letter focuses on the potential implication of the ESA 
provisions, as we understand them, for nuclear units-the largest source of zero carbon 
electricity generation in the fleet today. We urge EPA to study the unintended impact of these 
provisions on the nuclear fleet and the clean energy benefits the fleet provides. 

First, we believe the Services should conclude the rule is "not likely to adversely affect" T &E 
species. We agree with EPA's original finding that the rule does not authorize any actions that 
could potentially harm T&E species because the rule provides additional protections for species 
from impingement and entrainment at cooling water intake structures. Moreover, this rule 
applies to existing sources, and T &E issues have long been evaluated and addressed at each of 
our facilities as required by the ESA. Facilities that have already undertaken an ESA Section 7 
consultation or obtained a Section 10 permit should not be required to revisit these 
authorizations, and the final rule should make that clear in the regulatory text. 
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Second, any ESA monitoring and study requirements must be focused on T &E species directly 
affected by the intake through entrainment or impingement. We understand that the proposed 
ESA provisions will require permittees to identify listed species that may be in the waterbodies 
from which a facility draws water and might be indirectly affected by intake structures, including 
by potential impacts to their prey. This overly broad approach could be interpreted to require 
facilities to prove that the facility is not adversely affecting any T &E species present or that may 
be present. Attempting to prove this negative would be extremely burdensome and potentially 
impossible. As a result, this approach could lead to the imposition of requirements not 
specifically included in the ESA, including potentially requiring a facility to cease operations 
immediately or install cooling towers. Moreover, the approach used to incorporate proposed 
ESA provisions into the state 316(b) permitting process represents a dramatic departure from the 
current NRC-initiated Section 7 consultations procedure used for nuclear facilities that involves 
multiple federal agencies. Having the ESA consultation take place prior to submittal of a state 
permit application would shift the decision -making to a single federal agency. Rather, any ESA 
study or consultation should occur as an integral part of the current permitting process and not 
separately. In summary, the rule, as we understand it, would impose new ESA requirements that 
are beyond the scope of this rulemaking and that set an untenable precedent for future EPA 
rulemakings. These new ESA provisions are much more expansive than the current applications 
ofESA in the existing NPDES permitting process and are not supported by court decisions 
interpreting the requirements of the ESA. 

Ultimately, we are concerned that these new ESA provisions could require owners and operators 
of cooling water intakes to install cooling towers even if there is no evidence that the facility is 
causing an adverse impact. Cooling towers are particularly problematic for existing nuclear units 
because of high retrofit costs associated with safety issues at nuclear plants and space 
constraints. This is true for nuclear units in competitive and regulated markets. In recent years, 
the economic conditions in competitive markets have caused the profitability of nuclear units to 
deteriorate. For example, the precipitous and sustained decline in natural gas prices since 2008 
has significantly undermined the economics of nuclear generation by lowering the market price 
for energy. In Eastern PJM, the profitability of nuclear units (after accounting for normal 
operating and maintenance costs) has fallen to levels comparable to those realized by natural gas 
fired combined cycle generators. These economics tend to favor construction of new natural gas 
facilities compared to making large capital investments in existing nuclear plants. In fact, the 
North American Electric Reliability Corporation (NERC) concluded in a 2011 report that most 
nuclear units facing an obligation to install cooling towers would retire, and that 25 to 39 GW of 
electric generating capacity could be economically vulnerable to retirement as a result of a 
316(b) rule that imposes closed cycle cooling. 1 

Similarly, cooling tower retrofits pose a problem for nuclear units in regulated states where 
retrofits are limited to what the public utility commission will approve. There is no certainty that 
state regulators will determine that investing billions of dollars to retrofit an existing nuclear unit 
with a cooling tower is the "lowest reasonable cost option" to meet the requirements. Rather, 

1 North American Electric Reliability Corporation, Potential Impacts of Future Environmental Regulations 
(November 2011). 

2 
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state regulators will likely elect to allow a nuclear unit to shutter and instead approve an 
investment in a new natural gas combined cycle unit, resulting in higher greenhouse gas 
em1sswns. 

The retirement of even a small number of nuclear units would have significant reliability and 
climate change implications. For example, Exelon has decided upon early retirement ofits 
Oyster Creek Generating Station in New Jersey rather than installing uneconomic cooling 
towers. Assuming that generation from Oyster Creek would be replaced by existing resources in 
New Jersey, Oyster Creek avoided nearly two million metric tons of C02 emissions in 2012 
alone. 

In Virginia, Dominion's preliminary estimate for retrofitting the Surry Nuclear Power Station 
with cooling towers is approximately $3 billion. As the NRC licenses for Surry's two nuclear 
units expire in 2032 and 2033, it is unlikely that such a significant investment in a facility with a 
limited remaining useful life will be viewed by Virginia's State Corporation Commission (SCC) 
as serving the best interests ofDominion's customers. With the long lead time necessary to plan 
and construct cooling towers coupled with the uncertainty of possible 316(b) ESA requirements 
and Dominion's obligation to reliably serve its customers' electric power needs, it is highly 
likely the SCC could reasonably find a new natural gas combined cycle facility to be a more 
viable option. 

Similarly, in California, the Diablo Canyon Power Plant serves about 10 percent of the state's 
electricity needs with no greenhouse gas emissions. The state is currently implementing its 
once-through cooling regulations and estimates show that requiring closed-cycle cooling at 
Diablo Canyon would cost about $9 billion to $12 billion, providing a negligible environmental 
benefit. 2 State regulators and independent scientists have reviewed Diablo Canyon's impacts on 
numerous occasions, and all have reached the same conclusion: the facility's low impingement 
does not warrant any further assessment or action. 3 

Since October 2012, companies have announced the retirement offive reactors representing 
nearly 4,200 megawatts. Nuclear currently provides one fifth ofthe nation's electricity and 62 
percent ofU.S. clean generation. 4 Emissions would increase if generation from fossil fuel-fired 
power plants replaces a large share of the retiring nuclear units' generation. As shown in the 
attached graphic, ifthe current pace ofnuclear retirements continues, 25 percent ofthe nuclear 
fleet would likely retire by 2020. This outcome would cause the U.S. to lose over half of the 
progress we have made to date toward meeting President Obama's 2020 emission reduction goal 
of 17 percent of2005 emissions. 

We appreciate the time you and your staff have taken to hear our concerns on this rule, and 
please do not hesitate to contact us if you have any questions regarding our ESA concerns as 

2 Bechtel Power Corporation, Final Technologies Assessment for Alternative Cooling Technologies or Modifications 
to the Existing Once-Through Cooling System for Diablo Canyon Power Plant (Final Draft) (September 2013) 
(PG&E Comments submitted October 2013). 
3 See e.g., Tenera, Diablo Canyon Power Plant 316(b) Demonstration Report (March 2000), pp. 1-2; Central Coast 
Regional Water Quality Control Board, Staff Testimony (July 10, 2003), pp. 6-7. 
4 Energy Information Agency (EIA), Net Generation Data 2003 to June 2013 (Available at: http://www.eia.gov). 
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they relate to nuclear units. We look forward to continuing to work with you to finalize the rule 
in the coming weeks. 

Sincerely, 

Christopher M. Crane 
President & CEO 
Exelon Corp. 

Chairman, President & CEO 
PG&E Corp. 

Thomas F. Farrell 
Chairman, President & CEO 
Dominion 

Ralph Izzo 
Chairman, President & CEO 
Public Service Enterprise Group, Inc. 

Jaines L. Robo 
Chairman, President & CEO 
NextEra Energy, Inc. 

4 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Beauvais, 
Joei[Beauvais.Joel@epa.gov] 
From: Feldt, Lisa 
Sent: Fri 1/24/2014 7:59:07 PM 
Subject: FW: 316(b) CEO Letter Regarding Nuclear Units 

From: Michael Bradley [mailto:mbradley@mjbradley.com] 
Sent: Friday, January 24, 2014 2:55PM 
To: Mccarthy, Gina 
Cc: Feldt, Lisa; Vaught, Laura; Carrie Jenks 
Subject: 316(b) CEO Letter Regarding Nuclear Units 

Gina, 

Please find attached a letter from the CEOs of Dominion, Exelon, NextEra, PG&E, and PSEG 
highlighting the potential implications of the Endangered Species Act provisions in the 316(b) 
rule, as we understand them, for the U.S. nuclear fleet. Please let me know if you have any 
questions. 

Thank you and have a good weekend, 
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Michael 
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January 24, 2014 

The Honorable Regina A. McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Administrator McCarthy: 

As follow up to our last meeting with you on the Clean Water Act Section 316(b) rulemaking, 
this letter highlights the rule's potential implications for nuclear units. Since the rule was 
proposed in April 2011, three issues have arisen that could trigger the premature retirement of a 
significant portion of the nuclear fleet. The loss of these units would have significant economic, 
reliability, and climate change implications. These issues include: 

1. Requirements for repowered, replaced, or rebuilt units that could require units to 
install cooling towers if they undertake nuclear uprates or routine maintenance, 
including the replacement of turbines and condensers; 

2. Language that could be interpreted to require the use of willingness -to-pay surveys to 
monetize non- use benefits that could result in significantly overstated benefits that 
justify a decision to install towers; and 

3. Overly broad Endangered Species Act (ESA) provisions that could require facilities 
to cease operation or install cooling towers if a threatened or endangered (T &E) 
species is located in a water body from which a facility draws water even without 
evidence of impact to that species. 

Our letter to you dated December 20, 2013 outlines these concerns in detail. All three issues 
remain key areas of concern for the industry and must be resolved in order to preserve the U.S. 
nuclear fleet. However, the balance of this letter focuses on the potential implication of the ESA 
provisions, as we understand them, for nuclear units-the largest source of zero carbon 
electricity generation in the fleet today. We urge EPA to study the unintended impact of these 
provisions on the nuclear fleet and the clean energy benefits the fleet provides. 

First, we believe the Services should conclude the rule is "not likely to adversely affect" T &E 
species. We agree with EPA's original finding that the rule does not authorize any actions that 
could potentially harm T&E species because the rule provides additional protections for species 
from impingement and entrainment at cooling water intake structures. Moreover, this rule 
applies to existing sources, and T &E issues have long been evaluated and addressed at each of 
our facilities as required by the ESA. Facilities that have already undertaken an ESA Section 7 
consultation or obtained a Section 10 permit should not be required to revisit these 
authorizations, and the final rule should make that clear in the regulatory text. 
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Second, any ESA monitoring and study requirements must be focused on T &E species directly 
affected by the intake through entrainment or impingement. We understand that the proposed 
ESA provisions will require permittees to identify listed species that may be in the waterbodies 
from which a facility draws water and might be indirectly affected by intake structures, including 
by potential impacts to their prey. This overly broad approach could be interpreted to require 
facilities to prove that the facility is not adversely affecting any T &E species present or that may 
be present. Attempting to prove this negative would be extremely burdensome and potentially 
impossible. As a result, this approach could lead to the imposition of requirements not 
specifically included in the ESA, including potentially requiring a facility to cease operations 
immediately or install cooling towers. Moreover, the approach used to incorporate proposed 
ESA provisions into the state 316(b) permitting process represents a dramatic departure from the 
current NRC-initiated Section 7 consultations procedure used for nuclear facilities that involves 
multiple federal agencies. Having the ESA consultation take place prior to submittal of a state 
permit application would shift the decision -making to a single federal agency. Rather, any ESA 
study or consultation should occur as an integral part of the current permitting process and not 
separately. In summary, the rule, as we understand it, would impose new ESA requirements that 
are beyond the scope of this rulemaking and that set an untenable precedent for future EPA 
rulemakings. These new ESA provisions are much more expansive than the current applications 
ofESA in the existing NPDES permitting process and are not supported by court decisions 
interpreting the requirements of the ESA. 

Ultimately, we are concerned that these new ESA provisions could require owners and operators 
of cooling water intakes to install cooling towers even if there is no evidence that the facility is 
causing an adverse impact. Cooling towers are particularly problematic for existing nuclear units 
because of high retrofit costs associated with safety issues at nuclear plants and space 
constraints. This is true for nuclear units in competitive and regulated markets. In recent years, 
the economic conditions in competitive markets have caused the profitability of nuclear units to 
deteriorate. For example, the precipitous and sustained decline in natural gas prices since 2008 
has significantly undermined the economics of nuclear generation by lowering the market price 
for energy. In Eastern PJM, the profitability of nuclear units (after accounting for normal 
operating and maintenance costs) has fallen to levels comparable to those realized by natural gas 
fired combined cycle generators. These economics tend to favor construction of new natural gas 
facilities compared to making large capital investments in existing nuclear plants. In fact, the 
North American Electric Reliability Corporation (NERC) concluded in a 2011 report that most 
nuclear units facing an obligation to install cooling towers would retire, and that 25 to 39 GW of 
electric generating capacity could be economically vulnerable to retirement as a result of a 
316(b) rule that imposes closed cycle cooling. 1 

Similarly, cooling tower retrofits pose a problem for nuclear units in regulated states where 
retrofits are limited to what the public utility commission will approve. There is no certainty that 
state regulators will determine that investing billions of dollars to retrofit an existing nuclear unit 
with a cooling tower is the "lowest reasonable cost option" to meet the requirements. Rather, 

1 North American Electric Reliability Corporation, Potential Impacts of Future Environmental Regulations 
(November 2011). 
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state regulators will likely elect to allow a nuclear unit to shutter and instead approve an 
investment in a new natural gas combined cycle unit, resulting in higher greenhouse gas 
em1sswns. 

The retirement of even a small number of nuclear units would have significant reliability and 
climate change implications. For example, Exelon has decided upon early retirement ofits 
Oyster Creek Generating Station in New Jersey rather than installing uneconomic cooling 
towers. Assuming that generation from Oyster Creek would be replaced by existing resources in 
New Jersey, Oyster Creek avoided nearly two million metric tons of C02 emissions in 2012 
alone. 

In Virginia, Dominion's preliminary estimate for retrofitting the Surry Nuclear Power Station 
with cooling towers is approximately $3 billion. As the NRC licenses for Surry's two nuclear 
units expire in 2032 and 2033, it is unlikely that such a significant investment in a facility with a 
limited remaining useful life will be viewed by Virginia's State Corporation Commission (SCC) 
as serving the best interests ofDominion's customers. With the long lead time necessary to plan 
and construct cooling towers coupled with the uncertainty of possible 316(b) ESA requirements 
and Dominion's obligation to reliably serve its customers' electric power needs, it is highly 
likely the SCC could reasonably find a new natural gas combined cycle facility to be a more 
viable option. 

Similarly, in California, the Diablo Canyon Power Plant serves about 10 percent of the state's 
electricity needs with no greenhouse gas emissions. The state is currently implementing its 
once-through cooling regulations and estimates show that requiring closed-cycle cooling at 
Diablo Canyon would cost about $9 billion to $12 billion, providing a negligible environmental 
benefit. 2 State regulators and independent scientists have reviewed Diablo Canyon's impacts on 
numerous occasions, and all have reached the same conclusion: the facility's low impingement 
does not warrant any further assessment or action. 3 

Since October 2012, companies have announced the retirement offive reactors representing 
nearly 4,200 megawatts. Nuclear currently provides one fifth ofthe nation's electricity and 62 
percent ofU.S. clean generation. 4 Emissions would increase if generation from fossil fuel-fired 
power plants replaces a large share of the retiring nuclear units' generation. As shown in the 
attached graphic, ifthe current pace ofnuclear retirements continues, 25 percent ofthe nuclear 
fleet would likely retire by 2020. This outcome would cause the U.S. to lose over half of the 
progress we have made to date toward meeting President Obama's 2020 emission reduction goal 
of 17 percent of2005 emissions. 

We appreciate the time you and your staff have taken to hear our concerns on this rule, and 
please do not hesitate to contact us if you have any questions regarding our ESA concerns as 

2 Bechtel Power Corporation, Final Technologies Assessment for Alternative Cooling Technologies or Modifications 
to the Existing Once-Through Cooling System for Diablo Canyon Power Plant (Final Draft) (September 2013) 
(PG&E Comments submitted October 2013). 
3 See e.g., Tenera, Diablo Canyon Power Plant 316(b) Demonstration Report (March 2000), pp. 1-2; Central Coast 
Regional Water Quality Control Board, Staff Testimony (July 10, 2003), pp. 6-7. 
4 Energy Information Agency (EIA), Net Generation Data 2003 to June 2013 (Available at: http://www.eia.gov). 
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they relate to nuclear units. We look forward to continuing to work with you to finalize the rule 
in the coming weeks. 

Sincerely, 

Christopher M. Crane 
President & CEO 
Exelon Corp. 

Chairman, President & CEO 
PG&E Corp. 

Thomas F. Farrell 
Chairman, President & CEO 
Dominion 

Ralph Izzo 
Chairman, President & CEO 
Public Service Enterprise Group, Inc. 

Jaines L. Robo 
Chairman, President & CEO 
NextEra Energy, Inc. 

4 
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Kopocis, Ken[Kopocis.Ken@epa.gov] 
Neugeboren, Steven 
Fri 1/24/2014 3:58:21 PM 
316b 

Are we gonna be able to have a mtg today? y 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Neugeboren, Steven 

Sent: Fri 1/24/2014 2:34:24 AM 
Subject: Re: meeting tomorrow on 316b 

From: Kopocis, Ken 
Sent: Thursday, January 23, 2014 5:54:51 PM 
To: Neugeboren, Steven 
Subject: RE: meeting tomorrow on 316b 

From: Neugeboren, Steven 
Sent: Thursday, January 23,2014 5:31PM 
To: Kopocis, Ken 
Cc: Garbow, A vi 
Subject: meeting tomorrow on 316b 

Ken- you were gonna try to get it scheduled for tomorrow but I don't recall seeing an invite 
yet. Need any assistance from us? 

Steven Neugeboren 

Associate General Counsel for Water 

U.S. EPA 

1200 Penn Ave., NW 

Washington DC 20460 

202-564-5488 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Wood, Robert[Wood.Robert@epa.gov] 
Southerland, Elizabeth 
Thur 1/23/2014 3:25:32 PM 
316b schedule meeting today? 

Can we meet at 11 am or noon or 1 PM today to discuss possible schedule?y 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Tue 1/21/2014 1:32:35 AM 
Re: touch base 

From: Kopocis, Ken 
Sent: Monday, January 20, 2014 8:18:39 PM 
To: Beauvais, Joel 
Subject: RE: touch base 

From: Beauvais, Joel 
Sent: Saturday, January 18, 2014 10:39 AM 
To: Kopocis, Ken 
Subject: Re: touch base 

From: Kopocis, Ken 
Sent: Friday, January 17, 2014 7:56:29 PM 
To: Beauvais, Joel 
Subject: Re: touch base 

From: Beauvais, Joel 
Sent: Friday, January 17,2014 7:44:18 PM 
To: Kopocis, Ken 
Subject: Re: touch base 
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From: Kopocis, Ken 
Sent: Friday, January 17,2014 7:32:13 PM 
To: Beauvais, Joel 
Subject: Re: touch base 

From: Beauvais, Joel 
Sent: Friday, January 17, 2014 7:29:24 PM 
To: Kopocis, Ken 
Subject: Re: touch base 

From: Kopocis, Ken 
Sent: Friday, January 17, 2014 7:20:07 PM 
To: Beauvais, Joel 
Subject: Re: touch base 

From: Beauvais, Joel 
Sent: Friday, January 17, 2014 3:59:53 PM 
To: Kopocis, Ken 
Subject: touch base 

Hi, Ken- Sorry we missed each other today. I'm trying to follow up on something Gina wants 
us to work on related to 316(b) and am hoping we can connect today or over the weekend. Can 
you give me a ring at·~~~---~~~;~-~~;~~-1 or let me know a time this weekend we can connect? Thanks. 

i-·-·-·-·-·-·-·-·-·-·-·-! 
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Joel 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Sat 1/18/2014 12:44:18 AM 
Re: touch base 

From: Kopocis, Ken 
Sent: Friday, January 17, 2014 7:32:13 PM 
To: Beauvais, Joel 
Subject: Re: touch base 

From: Beauvais, Joel 
Sent: Friday, January 17, 2014 7:29:24 PM 
To: Kopocis, Ken 
Subject: Re: touch base 

From: Kopocis, Ken 
Sent: Friday, January 17, 2014 7:20:07 PM 
To: Beauvais, Joel 
Subject: Re: touch base 

From: Beauvais, Joel 
Sent: Friday, January 17, 2014 3:59:53 PM 
To: Kopocis, Ken 
Subject: touch base 

Hi, Ken- Sorry we missed each other today. I'm trying to follow up on something Gina wants 
us to work on related to 316(b) and am hoping we can connect today or over the weekend. Can 
you give me a ring at[:,~·~::·~·:,~~:.~~v:,:J)f let me know a time this weekend we can connect? Thanks. 

Joel 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Beauvais, Joel 

Sent: 
Subject: 

Fri 1/17/2014 1:20:58 PM 
RE: 316(b) 

From: Kopocis, Ken 
Sent: Friday, January 17,2014 8:19AM 
To: Beauvais, Joel 
Subject: RE: 316(b) 

5 

From: Beauvais, Joel 
Sent: Friday, January 17,2014 8:17AM 
To: Kopocis, Ken 
Subject: 316(b) 

Any chance I can catch you between 10 and 10:30? I'll be over in East and could swing by if 
you're going to be around. Otherwise, let me know if there are any other times I could reach you 
today 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
From: Stoner, Nancy 
Sent: Thur 1/16/2014 12:36:17 AM 
Subject: Re: Talking Points re 316(b) and ESA 

From: Kopocis, Ken 
Sent: Wednesday, January 15, 2014 6:37:01 PM 
To: Southerland, Elizabeth; Wood, Robert 
Cc: Stoner, Nancy 
Subject: FW: Talking Points re 316(b) and ESA 

From: Kopocis, Ken 
Sent: Wednesday, January 15, 2014 6:36PM 
To: Adml3McCarthy, Gina 
Cc: Garbow, A vi; Feldt, Lisa; Beauvais, Joel; Stoner, Nancy 
Subject: Talking Points re 316(b) and ESA 

Administrator, 

Attached are your talking points. These have been coordinated through OGC, OP, and Lisa. 

Please let me know if you have any questions or need additional information. 

Ken 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Tarquinio, Ellen 
Wed 1/15/2014 9:14:49 PM 
RE: Materials for the Cooling waters meeting tomorrow 

From: Kopocis, Ken 
Sent: Wednesday, January 15,2014 4:10PM 
To: Tarquinio, Ellen 
Subject: RE: Materials for the Cooling waters meeting tomorrow 

From: Tarquinio, Ellen 
Sent: Wednesday, January 15, 2014 4:09PM 
To: Kopocis, Ken 
Subject: RE: Materials for the Cooling waters meeting tomorrow 
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From: Kopocis, Ken 
Sent: Wednesday, January 15, 2014 12:04 PM 
To: Tarquinio, Ellen 
Subject: RE: Materials for the Cooling waters meeting tomorrow 

From: Tarquinio, Ellen 
Sent: Wednesday, January 15, 2014 12:03 PM 
To: Kopocis, Ken 
Subject: Materials for the Cooling waters meeting tomorrow 

HI Ken-

I know you are handling the 316 (b) meetings with the Administrator. I've been asked about any 
materials that will be provided for tomorrow's cooling waters meeting at the Whitehouse. Will 
there be updated materials I can get to the schedulers? 

Thanks and again, let me know if I can help in any way-

Ellen 
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Ellen Tarquinio 

Special Assistant 

Office of the Administrator 

WJC North 3320 

202-5 66-226 7 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Wood, Robert[Wood.Robert@epa.gov] 
Southerland, Elizabeth 
Wed 1/15/2014 7:12:42 PM 
FW: draft Admin TPs ATTACHMENT included this time!!!! 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
From: Stoner, Nancy 
Sent: Tue 1/14/2014 10:01:02 PM 
Subject: FW: Section 316b Rules 

From: Rupp, Mark 
Sent: Tuesday, January 14, 2014 4:26PM 
To: Hedman, Susan; Stoner, Nancy; Gilinsky, Ellen; Bowles, Jack; Barbery, Andrea 
Subject: FW: Section 316b Rules 

From: Brown, Eric (GOV) L==~=-"'-'=~====~J 
Sent: Tuesday, January 14,2014 4:23PM 
To: Rupp, Mark 
Subject: FW: Section 316b Rules 

From: Smith, Laura (DEQ) 
Sent: Tuesday, January 14,2014 1:57PM 

To:====~====~==~ 
Cc: Mcbride, Bill (GOV); Brown, Eric (GOV); 'hedman.susan@epa.gov'; Wyant, Dan (DEQ); Sygo, Jim (DEQ); 
Anderson, Madhu (DEQ); Datema, Maggie (DEQ); Creal, William (DEQ); Hellwig, Vince (DEQ); Thelen, Mary 
Beth (DEQ); Shaler, Karen (DEQ); Patterson, Leigh (DEQ); Feuerstein, Heather (DEQ); Barr, Carrie (DEQ); 
Argiroff, Phil (DEQ); Alexander, Christine (DEQ); Buckmaster, Tarek (DEQ); Catherine A. Wilson 

Subject: Section 316b Rules 

Please see the attached letter from the Michigan Department of Environmental Quality (MDEQ) 
regarding the United States Environmental Protection Agency's rulemaking on cooling water 
intake structures. 
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The original will be sent to you via U.S. mail. 

If you have any questions, please contact MDEQ Director Dan Wyant at 517-284-6700 or 
~~~~~~~~_,_, or you may contact Mr. William Creal, Chief, Water Resources 
Division, MDEQ, at 517-284-54 70 or~=::_:_~====~· 

Thank you, 

Laura 

Laura Smith, Management Assistant to 

William Creal, Chief 

Water Resources Division 

Michigan Department of Environmental Quality 

517-284-5470 
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STATE OF MICHIGAN 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

RICK SNYDER 
GOVERNOR 

VIA E-MAIL AND U.S. MAIL 

Ms. Regina A. McCarthy, Administrator 

LANSING 

January 14, 2014 

United States Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, NW (11 01A) 
Washington, DC 20460 

Dear Ms. McCarthy: 

DE€\ 
DAN WYANT 

DIRECTOR 

I am writing to express the views of the Michigan Department of Environmental Quality 
(MDEQ) regarding the United States Environmental Protection Agency's (USEPA) 
rulemaking on cooling water intake structures at existing electric generation and 
manufacturing facilities. We encourage the USEPA to finalize a rule that recognizes 
and implements a flexible, holistic approach (e.g., considering entrainment, 
impingement, and thermal issues together) when making best technology available 
(BT A) decisions. 

The MDEQ believes that the USEPA should account for the following points in the 
rulemaking: 

• Site-specific decision-making and a cost-benefit analysis should be available for 
all permit applicants as a means to select BTA for purposes of entrainment. 

• The quantification of nonuse benefits in individual National Pollutant Discharge 
Elimination System permitting decisions, if any, should be left to the states' 
discretion. 

• Permitted facilities that upgrade and modify their plants should not necessarily be 
required to install closed-cycle cooling. 

• The schedule for permit application and compliance deadlines needs to be 
extended to allow for Michigan's five-year rotating watershed permitting 
approach. 

On a very important matter, we understand that the USEPA will determine what factors 
state permitting authorities must consider in making entrainment decisions and that 
consideration of costs and benefits may not be among those factors. We support a final 
rule that requires permitting authorities to consider all relevant factors as set out in the 
USEPA's proposed rule, including costs and benefits, when making entrainment 
permitting decisions. 

CONSTITUTION HALL • 525 WEST ALLEGAN STREET • P.O. BOX 30473 • LANSING, MICHIGAN 48909-7973 

www.michigan.gov/deq • (800} 662-9278 
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Our permitting experience shows that consideration of costs and benefits is critical in 
order to deliver meaningful environmental benefits. The US EPA's final rule should allow 
states to take costs and benefits into account in permitting decisions in order to provide 
consistency and to avoid the inappropriate closure of facilities or unnecessary 
installation of cooling towers, with the resultant higher costs to customers and 
implications for energy capacity. 

Thank you for considering our views in obtaining a flexible, balanced rule that is 
administratively achievable, environmentally protective, and economically justifiable. 
The MDEQ is ready to work with you and your staff to assure the best possible outcome 
on this rulemaking. 

::~:D 
Director 
517-284-670 

cc: Dr. Susan Hedman, Regional Administrator, USEPA, Region 5 
Mr. Bill McBride, Governor's Washington Office 
Mr. Eric Brown, Governor's Washington Office 
Mr. Jim Sygo, Deputy Director, MDEQ 
Ms. Madhu R. Anderson, Director of Policy, MDEQ 
Ms. Maggie Datema, Director of Legislative Affairs, MDEQ 
Mr. William Creal, MDEQ 
Mr. G. Vinson Hellwig, MDEQ 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Gilinsky, Ellen 
Tue 1/14/2014 9:31:22 PM 
FW: Section 316b Rules 

From: Rupp, Mark 
Sent: Tuesday, January 14, 2014 4:26PM 
To: Hedman, Susan; Stoner, Nancy; Gilinsky, Ellen; Bowles, Jack; Barbery, Andrea 
Subject: FW: Section 316b Rules 
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From: Brown, Eric (GOV) L~=~~~~====~J 
Sent: Tuesday, January 14,2014 4:23PM 
To: Rupp, Mark 
Subject: FW: Section 316b Rules 

From: Smith, Laura (DEQ) 
Sent: Tuesday, January 14,2014 1:57PM 
To:~~~~~~~~ 
Cc: Mcbride, Bill (GOV); Brown, Eric (GOV); 'hedman.susan@epa.gov'; Wyant, Dan (DEQ); Sygo, Jim (DEQ); 
Anderson, Madhu (DEQ); Datema, Maggie (DEQ); Creal, William (DEQ); Hellwig, Vince (DEQ); Thelen, Mary 
Beth (DEQ); Shaler, Karen (DEQ); Patterson, Leigh (DEQ); Feuerstein, Heather (DEQ); Barr, Carrie (DEQ); 
Argiroff, Phil (DEQ); Alexander, Christine (DEQ); Buckmaster, Tarek (DEQ); Catherine A. Wilson 

Subject: Section 316b Rules 

Please see the attached letter from the Michigan Department of Environmental Quality (MDEQ) 
regarding the United States Environmental Protection Agency's rulemaking on cooling water 
intake structures. 

The original will be sent to you via U.S. mail. 

If you have any questions, please contact MDEQ Director Dan Wyant at 517-284-6700 or 
~~==~====--'-' or you may contact Mr. William Creal, Chief, Water Resources 
Division, MDEQ, at 517-284-54 70 or=-=.~~==~=~· 

Thank you, 

Laura 

ED_000110PST _00001401-00002 



FOIA 2014-009508 Interim 2 

Laura Smith, Management Assistant to 

William Creal, Chief 

Water Resources Division 

Michigan Department of Environmental Quality 

517-284-5470 
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STATE OF MICHIGAN 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

RICK SNYDER 
GOVERNOR 

VIA E-MAIL AND U.S. MAIL 

Ms. Regina A. McCarthy, Administrator 

LANSING 

January 14, 2014 

United States Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, NW (11 01A) 
Washington, DC 20460 

Dear Ms. McCarthy: 

DE€\ 
DAN WYANT 

DIRECTOR 

I am writing to express the views of the Michigan Department of Environmental Quality 
(MDEQ) regarding the United States Environmental Protection Agency's (USEPA) 
rulemaking on cooling water intake structures at existing electric generation and 
manufacturing facilities. We encourage the USEPA to finalize a rule that recognizes 
and implements a flexible, holistic approach (e.g., considering entrainment, 
impingement, and thermal issues together) when making best technology available 
(BT A) decisions. 

The MDEQ believes that the USEPA should account for the following points in the 
rulemaking: 

• Site-specific decision-making and a cost-benefit analysis should be available for 
all permit applicants as a means to select BTA for purposes of entrainment. 

• The quantification of nonuse benefits in individual National Pollutant Discharge 
Elimination System permitting decisions, if any, should be left to the states' 
discretion. 

• Permitted facilities that upgrade and modify their plants should not necessarily be 
required to install closed-cycle cooling. 

• The schedule for permit application and compliance deadlines needs to be 
extended to allow for Michigan's five-year rotating watershed permitting 
approach. 

On a very important matter, we understand that the USEPA will determine what factors 
state permitting authorities must consider in making entrainment decisions and that 
consideration of costs and benefits may not be among those factors. We support a final 
rule that requires permitting authorities to consider all relevant factors as set out in the 
USEPA's proposed rule, including costs and benefits, when making entrainment 
permitting decisions. 

CONSTITUTION HALL • 525 WEST ALLEGAN STREET • P.O. BOX 30473 • LANSING, MICHIGAN 48909-7973 

www.michigan.gov/deq • (800} 662-9278 
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Our permitting experience shows that consideration of costs and benefits is critical in 
order to deliver meaningful environmental benefits. The US EPA's final rule should allow 
states to take costs and benefits into account in permitting decisions in order to provide 
consistency and to avoid the inappropriate closure of facilities or unnecessary 
installation of cooling towers, with the resultant higher costs to customers and 
implications for energy capacity. 

Thank you for considering our views in obtaining a flexible, balanced rule that is 
administratively achievable, environmentally protective, and economically justifiable. 
The MDEQ is ready to work with you and your staff to assure the best possible outcome 
on this rulemaking. 

::~:D 
Director 
517-284-670 

cc: Dr. Susan Hedman, Regional Administrator, USEPA, Region 5 
Mr. Bill McBride, Governor's Washington Office 
Mr. Eric Brown, Governor's Washington Office 
Mr. Jim Sygo, Deputy Director, MDEQ 
Ms. Madhu R. Anderson, Director of Policy, MDEQ 
Ms. Maggie Datema, Director of Legislative Affairs, MDEQ 
Mr. William Creal, MDEQ 
Mr. G. Vinson Hellwig, MDEQ 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Stoner, Nancy 
Tue 1/14/2014 9:15:04 PM 
I'm going to skip both 316b mtgs 
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To: Kopocis, Ken[Kopocis.Ken@epa.gov]; Feldt, Lisa[Feldt.Lisa@epa.gov] 
Cc: Vaught, Laura[Vaught.Laura@epa.gov] 
From: Distefano, Nichole 
Sent: Tue 1/14/2014 4:56:41 PM 

··-·-·-·-·---~~~J~~: ______ <?.\(1{.£~~!._~~~~-~~-.- for tomorrow's prep 
i i 

! Non-Responsive/ 85 Deliberative ! 
'"·-·-·-·-·-·-3f6U:>raoe:-x--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Non-Responsive/ 85 deliberative 

1. 316(b) 

Non-responsive I Ex. 5 - Deliberative 
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From: Peck, Gregory 
Sent: Friday, January 10, 2014 11:34 AM 
To: Kaiser, Sven-Erik; Borum, Denis 
Cc: Distefano, Nicho1e 
Subject: Fact Sheets 

FOIA 2014-009508 Interim 2 

This should be all of the OW fact sheets - let me know if you have any questions. 

Best, 

Greg 
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To: 
From: 

Kopocis, Ken[Kopocis.Ken@epa.gov] 
Wood, Robert 

Sent: Tue 1/14/2014 1:52:54 PM 
Subject: Re: 316(b) Materials sent to the Administrator 

From: Kopocis, Ken 
Sent: Tuesday, January 14, 2014 8:18:07 AM 
To: Wood, Robert; Southerland, Elizabeth 
Cc: Stoner, Nancy 
Subject: RE: 316(b) Materials sent to the Administrator 

From: Wood, Robert 
Sent: Tuesday, January 14,2014 8:17AM 
To: Kopocis, Ken; Southerland, Elizabeth 
Cc: Stoner, Nancy 
Subject: Re: 316(b) Materials sent to the Administrator 

From: Kopocis, Ken 
Sent: Monday, January 13, 2014 5:32:34 PM 
To: Wood, Robert; Southerland, Elizabeth 
Cc: Stoner, Nancy 
Subject: 316(b) Materials sent to the Administrator 
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Rob, 

Here are the documents actually forwarded to the Administrator. 

In talking with Lisa today, she indicated that it should be okay for one or both of you to attend 
the meeting tomorrow morning if you wish to do so. 

Your attendance is not required. 

Ken 
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Visit our website at http://www.ubs.com 

This message contains confidential information and is intended only 
for the individual named. If you are not the named addressee you 
should not disseminate, distribute or copy this e-mail. Please 
notify the sender immediately by e-mail if you have received this 
e-mail by mistake and delete this e-mail from your system. 

E-mails are not encrypted and cannot be guaranteed to be secure or 
error-free as information could be intercepted, corrupted, lost, 
destroyed, arrive late or incomplete, or contain viruses. The sender 
therefore does not accept liability for any errors or omissions in the 
contents of this message which arise as a result of e-mail transmission. 
If verification is required please request a hard-copy version. This 
message is provided for informational purposes and should not be 
construed as a solicitation or offer to buy or sell any securities 
or related financial instruments. 

UBS reserves the right to retain all messages. Messages are protected 
and accessed only in legally justified cases. 
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From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Paui.Zimbardo@ubs.com 
Mon 7/14/2014 12:25:36 PM 
UBS: Future of Coal: Call with Sierra Club (Incl. Transcript) 

US Electric Utilities: The Future of Coal: A Chat with the Sierra 
Club (Incl. Conf. Call Transcript) 

Digging into the details of the next round of EPA air regulations with Sierra 

We hosted our latest call with Sierra Club's Staff director Bruce Nilles, who described his views on what the next round of EPA 
regulations hold as well as strategic priorities. We gained insights to their interpretation of the latest flurry of EPA rules including 
implementation of the proposed carbon and CSAPR 2.0, as well as less understood rules including the 1-hour SOz standards, coal 
ash, effluent limitation guidelines, and NAAQS implementation. The call transcript is linked above. 

Where is there a sleeper issue in the sector? 1-hour SOz standards 

We ascribe credibility to medium-term concerns around eventual implementation of both EPA's 2010 1-hour S02 standards as 
well as 2008 NOx standards, albeit with the timeline appearing protracted (pushing into 2020 at this point). That said, planning 
around event a -2020 compliance period is likely to drive a renewed planning and investment cycle in the next round of 
Integrated Resource Plans (IRPs) to be filed by utilities in coming years (i.e. as disclosed by AEE earlier this year). With 
environmental capex poised to peak this year, we see another potential uptick with either coal retrofits or replacement (gas) 
capacity in-2018119 period to achieve compliance. 

Reiterating our focus on the West: this is where the next round of regs counts. 

The latest round of regulations increasingly point towards rising requirements on Western PRB units to eventually install further 
control technology, costly SCRs, if not out-right scrubbers to achieve compliance with respective standards. In the near-term, our 
focus remains on NOx requirements under EPA's Regional Haze program out West. We have been broadly skeptical of the 
impact of MATS on the MISO region (seeing transmission-oriented solutions as largely addressing any reliability issues poised 
by claimed retirements; however, with regards to future -2020 regulations of 1-hour S02, we see substantially greater credibility 
around concerns of impact, particularly with the region having a substantially less developed base of gas generation. 

Re-defining what it means to be scrubbed (In the East) 

As for Appalachian coal, we see need to closely scrutinize the ability for scrubbed plants to meet NOx targets under 1-hour NOx 
standards (such as the developments in MD, in which NRG's Chalk Point and Dickerson plants nominally 'scrubbed' plants will 
opt to retire instead of complying), as well as whether legacy plants (pre-1980's vintage) can meet SOz targets (particularly if 
blending high quantities of high-sulfur Illinois Basin). 

Question remains how Texas will fair under future rules? CSAPR is nearest. 
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We believe greater focus on EPA's latest petition tore-implement the CSAPR rules as soon as 2015 warrant close scrutiny as it 
relates to ERCOT. While much of the rule's impact has likely been achieved through EFH's seasonal operation of both 
Monticello as well as Martin Lake, we see future focus as the program would reach a subsequent 'Phase II' period in 2017 as 
well as focus around Regional Haze in the state (should CSAPR not proceed). We see re-implementation for 2015 as unlikely for 
Texas on account of a host of Texas-specific issues. In the longer-term, we see a future iteration of CSAPR (under tighter 2008-
related standards) as bearing close scrutiny in addition to !-hour SOz implementation previously discussed. We continue to 
broadly see EPA rule 'upside' to ERCOT power prices, if only driven by the increased need for generators, shift in bum towards 
PRB (away from cheaper lignite). 

The accompanying slides are attached. 

Replay Information: 

Toll free: 800 633 8284 

Toll: 402 977 9140 

Passcode: 21720531 

Please see attachment for disclosures and disclaimers. 

JULIEN DUMOULIN-SMITH, CFA 
Executive Director - Equity Research 
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